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STIPULATION FOR CERTIFICATION UPON CONSENT ELECTION 


Pursiont to a Petition duly filed under Section 9 of the National Labor Relations Act, os omended, and subjecf to 
i the approval of the Regional Director for the National Labor Relotions Board (herein called the Regional. Director), 
the undersigned porties hereby AGREE AS FOLLOWS: 


1, SECRET BALLOT.—An election by secret ballot shall be held under the supervision of the said Resional 
Director, among the employees of the undersigned Employer in the unit defined below, ot the indicated time and ploce, 
to determine whether or not such employees desire to be represented for the purpose of collective bargaining by (one of) 
the undersigned lobor organization(s), Said election shall be held in accordance with the National Labor Relotions 

| Act, the Board’s Rules ond Regulations, and the applicable procedures and policies of the Board. 


2. ELIGIBLE VOTERS.—The eligible voters shall be those employees included within the Unit described below, 
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1 list of all the eligible voters, together with a list of the employees, if any, specifically excluded from eligibility. 
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' @t conspicuous and usual posting places easily accessible to the eligible voters. 


4, OBSERVERS.—Each porty hereto will be allowed to station on equal number of authorized observers, selected 
from among the nonsupervisory employees of the Employer, at the polling places during the election to assist in its 
conduct, to challenge the eligibility of voters, and to verify the tally. 


5. TALLY OF BALLOTS.—As soon ofter the election as feasible, the votes shall be counted ond tobulated by 
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a Tally of Ballots to each of the porties. 


6. POST-ELECTION AND RUN-OFF PROCEDURE.—Alll procedure subsequent to the conclusion of counting 
ballots shall be in conformity with the Board's Rules and Regulations. 


7. RECORD.—The record in this case shall be govemed by the appropriate provisions of the Board's Rules and 
| Regulations ond shall include this stipulation. Heoring ond notice thereof, Direction of Election, and the moking of 
Findings of Fact ond Conclusions of Low by the Board prior to the election are hereby expressly waived. 
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CERTIFICATION ON CONDUCT OF ELECTION oo: soon 


Nome of employer LZINKE'S FOODS) TEC eres Case No, 2028-400 


Date of election March 16, 1966 Place... Betote, Wisconsin. 


The undersigned acted as ogents of the Regional Director and as authorized observers, re- 
spectively, in the conduct of the balloting at the above time and place. 


WE HEREBY CERTIFY that such balloting was fairly conducted, that all eligible voters were 
given an opportunity to vote their ballots in secret, and that the ballot box was protected in the 


interest of a fair and secret vote, 


For EMPLOYER For the Regional Director, Thirtieth Region 


Under Section 7 of the National Labor 
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Beloit, Wisconsin 


VOTING UNIT 


‘Those eligible to vote ere all full-time and regular patt-tine cuployees of the 


Ewployer at ite Beloit, Wisconsin store, who were employed during the payroll perioc 


ending Yebruary 25, 1966, excluding meat department eaployees, store manager, 
office clerical employees, guards and aupervieors as defined in the Act. 


‘TIME AND PLACE OF ELECTION 
DATE + March 16, 1966 THE: 5:30 p.m, to 6:30 p.m, 
TIACE: lunch Room 
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: UNITEO STATES OF AMERICA 
National Labor Relations Board 


OFFICIAL SECRET ALKST 


00 NOT SIGN THIS BALLOT. Fold and drop in ballot box. 
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tal AND MUST NOT BE DEFACED BY ANYONE 


ZrmKe's FOODS, INC. 
Eaployer 
and 
RETAIL CLERKS UNION, LOCAL NO.. 1401, 
RETAIL CLERKS INTERNATIONAL ASSOCIATION, 
AFL-CIO 


Petitioner 


TALLY OF BALLOTS 


The undenigned agent of the Regional Oirector cartfies that the results of the tebvlation of 
ballots cart in the election held in the above cate, and conchded on the date indicated ebove. . 


Votes cart against participating labor orgerantion() eannnnnnnnnnnn 
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UNION OBJECTIONS 
(COMPANY EXHIBIT 3) 


WESTERN UNION fee 
eS a 


“The Aling tiene shown in the date line on domenie welcerems is LOCAL TIME at point of origin. Time of receipe ia LOCAL TIME #1 poles of Jewdastion 
1052A CST MAR 22 66 MC112 
MW M MDBO16 PD MADISON WIS 21 1032A CST n 
ATTORNEYS RUSS NILLER 1966 WAR 21 5-11 0! 

720 WELLS BLDG 324 EAST WISCONSIN AVE MILW 
RE REPRESENTATION ELECTION RCIA 1401 AND ZINKI°S FOODS INC 
3O"RC-400 

GENTLEMEN: PLEASE BE ADVISED THAT THE UNION OBJECTS TO 

THE ELECTION CONDUCTED IN THE ABOVE MANNER ON WEDNESDAY MARCH 
15. DURING THE COURSE OF THE ELECTION CAMPAIGN THE COMPANY 
ENGAGED IN A COURSE OF CONDUCT EHICH SOTH COERCED THE EMPLOYEES 
IN THE EXERCISE OF THEIR FREE CHOICE IN VIOLATION OF SECTION 
SAL AND ADDITIONALLY THIS CONDUCT UPSET THE “LASORATORY CONDITIONS" 
SURROUNDING THE ELECTION, A DETAILED STATEMENT OF POSITION 
WILL FOLLOW 


DAVID LOEFFLER ATTORNEY FOR 401 RCIA REC'D MAR 21 1966 
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UNION OBJECTIONS 
(COMPANY EXHIBIT 4) 


March 24, 1966 


Mr. George Squillacote 
Regional Director 

National Labor Relations Board 
744 N. Fourth St. 

Milwaukee, Wis. 


Re: Case No. 30-RC-400 
Zinke’s Food Market 
Dear Sir: 


The union files the following more detailed objections to 
the election conducted on March 16, 1966: 


1. Subsequent to the Board’s receipt of the union’s repre- 
sentation petition on February 21, 1966 and until March 14, 
1966, the employer engaged in a course of conduct designed 
to harass and intimidate Ed Kallas, an employee and union 


adherent, because of his union commitment. Moreover, this 
course of conduct was consciously conducted in the presence 
of other employees and was designed to serve as an object 
lesson to other employees, of the consequences that would 
befall a union adherent. 


2. On or about March 12, 1966 and until about March 14, 
1966, the employer prohibited any oral pro-union solicita- 
tion or campaigning by employees anywhere on company 
premises at any time, while, alternatively, the company 
permitted and consciously reinforced oral campaigning by 


anti-anion employees on company premises during working 
hours. 


3. On or about March 12, 1966 and again on March 14, 
1966, the company, through its agent, Tom Kozol, threat- 
ened employee, Dianne Kay Haime, with loss of employ- 
ment, for the purpose of dissuading her from a union com- 
mitment. 
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4. On or about March 14, 1966, the employer, through 
its agent, Tom Kozol, unlawfully interrogated employees, 
Dianne Kay Haime, and Doris Saladino, about their atti- 
tudes toward unionism. 


5. On or about March 5, 1966, March 11, 1966, and March 
12, 1966, the employer distributed literature which threat- 
ened employees with economic reprisal should they vote 
union, and further identified the union with strikes and 
violence, and further informed the employees that it would 
not bargain in good faith with the union even if it were 
successful in the election. 


6. On or about March 12, 1966 and until March 16, 1966, 
Elenore Lee, company bookkeeper, consciously served as the 
conduit for employer threats of loss of employment if em- 
ployees chose unionism. Although an ‘‘employee’’ within 
the meaning of the statute, in these particular circum- 
stances Mrs. Lee, with the company’s conscious purposeful 
consent, acted as company spokesman and was recognized 
as the company spokesman by the affected employees. 


Each allegation constitutes an independent 8(a)(1) vio- 
lation. A fortori the laboratory conditions surrounding the 
election have been upset and the election ought to be set 
aside. 


Very truly yours, 
Davin Lorrrier 


14 


Case No. 30-RC-400 


MOTION TO OVERRULE PETITIONER’S OBJECTIONS 
TO CONDUCT AFFECTING THE RESULTS OF ELECTION 


Morton 


Zinke’s Foods, Inc., employer herein, by its attorneys, 
Hoebreckx, Davis & Vergeront, respectfully moves the 
Regional Director of Region 30, National Labor Relations 
Board, as follows: 


To dismiss the Petitioner’s objections to conduct affect- 
ing the results of the election, because the objections 
were not in the form or substance required nor filed 
within the time permitted by § 102.69, Rules and Regu- 
lations, Series 8, as amended. 


ARGUMENT 


The election in this case was conducted on March 16, 


1966. The tally of ballots was furnished to the parties on 
the date of the election. Section 102.69(a) provides in part 
as follows: 


‘cWithin 5 days after the tally of ballots has been 
furnished, any party may file with the regional direc- 
tor an original and three copies of objections to the 
conduct of the election or conduct affecting the results 
of the election, which shall contain a short statement 
of the reasons therefor.’’ 
The objection deadline date in this case was no later than 
March 23, 1966, since days on which Board offices are not 
open for business are excluded in determining timeliness 
of objections to elections. See § 102.114(a), Rules and Regu- 
lations, Series 8, as amended; Lafayette National Bank of 
Brooklyn, 77 NLRB No. 195. 


The Petitioner, by its attorney, sent a telegram dated 
March 21, 1966. The body of the telegram read as follows: 
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“Gentlemen: Please be advised that the union objects 
to the election conducted in the above matter on Wed- 
nesday, March 15. During the course of the election 
campaign the Company engaged in a course of conduct 
which both coerced the employees in the exercise of 
their free choice in violation of Section 8A1 and addi- 
tionally this conduct upset the ‘laboratory conditions’ 
surrounding the election. A detailed statement of posi- 
tion will follow.’’ 


The Petitioner then filed more detailed objections by letter 
dated March 24, 1966 and received by this office on March 
28, 1966. These objections, to be timely, must have been 
received by the Regional Director on the last day of the 
time limit, ie., no later than March 23, 1966. § 102.114(b), 
Rules and Regulations, Series 8, as amended. 


The Petitioner’s statements contained in the telegram 
are merely general conclusionary allegations of interference 
with the election and as such fail to supply the ‘‘short 
statement of reasons therefor’’ required by the Board 
rules. Don Allen Midtown Chevrolet, 113 NLRB No. 102; 
Progressive Brass Foundry Co., 114 NLRB No. 149. In 
both cases the objections first filed were by telegram and 
were similar in content to those filed in the instant case. 
The telegram in the Don Allen case was as follows: 


‘“‘PLEASE TAKE NOTICE, that LOCAL 259, UAW, 
CIO, the petitioner herein, by its attorneys, BOUDIN, 
COHN AND GLICKSTEIN, hereby objects to the 
results and conduct of the election held in the above 
matter on Friday, January 28, 1954, on the ground 
that the employer, by its representatives and agents, 
interfered with its employees and prevented them from 
exercising their free choice in the selection of a collec- 
tive bargaining representative.’’ 36 LRRM 1461 


The telegram in Progressive Brass stated as follows: 


‘We hereby file objection to the conduct of the elec- 
tion and conduct affecting the results of the election 
in the above named case. Board permitted collusion 
between company and other union. Bill of particulars 
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will be filed in a few days. Copy of telegram to com- 

pany.” 37 LRRM 1073 
Both statements were found to be insufficient in specific 
content and substance and were thus dismissed as improper 
objections. It is clear that the Board construes ‘‘short 
statement of the reasons’’ to mean that the objections must 
‘be reasonably specific in alleging facts which prima facie 
would warrant setting aside the election.” Don Allen, 
supra, 36 LRRM 1461. The objections filed by Petitioner 
do not meet this fundamental test and therefore cannot be 
considered on the merits and must be dismissed. 


The fact that Petitioner ultimately filed more detailed, 
untimely objections does not cure the defect requiring dis- 
missal. Petitioner’s telegram can be construed only as a 
notice of intention to file proper objections. Such a notice 
does not affect the necessity of proper objections being 
filed within the five-day period and, therefore, Petitioner’s 
March 24, 1966 letter is untimely. General Electric Co., 103 


NLRB No. 16; see, Progressive Brass Foundry Co., supra. 


ConcLusion 


For these reasons, Petitioner’s objections are improper 
and not timely, and must be dismissed. 


Dated April 8, 1966. 


Respectfully submitted, 
Hlorsreckx, Davis & VERGERONT 


/s/ Boss R. MvetiEr 
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Unrrep States or AMERICA 
Berors tHe Narionat Lasor Revations Boarp 
Tumrtrets REGcion 


Case No. 30-RC-400 
Stipulation 


Zrvxx’s Foons, Inc., Employer 
and 


Reraz Cuzerxs Union, Locat No. 1401, 
BRetaw Cuzrxs Inrernationan Association, AFL-CIO, 
Petitioner 


REPORT AND RECOMMENDATION ON OBJECTIONS TO 
CONDUCT AFFECTING THE RESULTS OF THE ELECTION 


Pursuant to a petition filed on February 21, 1966, by 
Retail Clerks Union, Local No. 1401, Retail Clerks Inter- 
national Association, AFL-CIO, hereinafter called Peti- 
tioner, and a Stipulation for Certification upon Consent 
Election executed by the parties and approved by the 
Regional Director on March 4, 1966, an election by secret 
ballot was conducted under the direction and supervision 
of the undersigned Regional Director on March 16, 1966, 
among certain employees of the Employer.’ The results of 
the election are set forth in a tally of ballots served on the 
parties on the date of the election.? 


1The unit agreed to pursuant to the terms of the Stipulation consists 
of all full-time and regular part-time employees of the Employer at 
its Beloit, Wisconsin store excluding meat department employees, 
store manager, office clerical employees, guards and supervisors as 
defined in the Act. 


2 Approximate number of eligible voters 
Void ballots 
Votes cast for participating labor organization 
Votes cast against participating labor organization 
Valid votes counted 
Challenged ballots 
Valid votes counted plus challenged ballots 
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On March 21, 1966, the Petitioner filed timely objections 
to conduct affecting the results of the election, a copy of 
which was duly served on the Employer. 


Acting pursuant to Section 102.69 of the Rules and 
Regulations of the National Labor Relations Board, Series 
8, as amended, the undersigned has investigated the issues 
raised by the objections and hereby reports as follows: 


Tux OBJECTIONS 


The objections, filed by telegram, allege as follows: 


GENTLEMEN: P 
THE UNION OBJEC 
DUCTED IN THE AB 
NESDAY MARCH 15 
OF THE ELECTI 


CONDITIONS’ 
A DETAILED 
FOLLOW. 


On March 28, 1966, the Petitioner filed a detailed state- 
ment of six objections, a copy of which was duly served on 
the Employer on that date. The Petitioner’s detailed state- 
ment of March 28, 1966, alleges in substance as follows: 


1. Subsequent to the Board’s receipt of the petition 
on February 21, 1966 and until March 14, 1966, the 
Employer engaged in a course of conduct designed to 
harass and intimidate Ed Kallas, an employee and 
union adherent, because of his union commitment; and 
especially in the presence of other employees to serve 
as an object lesson. 


2. On or about March 12, 1966 and until about March 
14, 1966, the Employer prohibited any oral solicitation 
by employees anywhere on company premises at any 
time, while permitting oral campaigning by antiunion 
employees on company premises during working hours. 
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3. On or about March 12, 1966 and again on March 
14, 1966, the Employer threatened an employee with 
loss of employment. 

4. On or about March 14, 1966, the Employer un- 
lawfully interrogated employees about their attitudes 
toward unionism. 

5. By letters dated March 5, 1966, March 11, 1966 
and March 12, 1966, the Employer threatened employ- 
ees with economic reprisal, identified the Union with 
strikes and violence, and informed the employees that 
it would not bargain in good faith with the Union. 

6. On or about March 12, 1966 and until March 16, 
1966, Eleanor Lee, company bookkeeper, consciously 
served as the company spokesman for Employer 
threats of loss of employment, if the employees chose 
union representation. 

On April 11, 1966, the Employer filed a motion with the 
undersigned, with a copy duly served on the Petitioner, to 
dismiss the objections on grounds that they were not timely 
filed and were not in a form or substance required by Sec- 
tion 102.69 of the Board’s Rules and Regulations. 


Tur INvEsTIGATION 


The Petitioner has supplied, and the investigation re- 
veals evidence tending to show that the Employer, by its 
agents, has engaged in the acts and conduct alleged as 
objectionable by the Petitioner in its objections Nos. 1 
through 6. The Employer, in substance, denies that it has 
engaged in any acts or conduct to warrant setting aside 
the election. The investigation further reveals that the 
issues raised in the objections are substantially the same 
as those alleged in a related unfair labor practice charge 
filed by the Petitioner on April 1, 1966, docketed as Case 
No. 30-CA-372, upon which a Complaint and Notice of 
Hearing has been issued. 


ConcLusIon AND RECOMMENDATIONS 
The investigation reflects that on March 21, 1966, the 
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Petitioner filed a telegram with the undersigned with a 
copy duly served on the Employer objecting to the course 
of conduct engaged in by the Employer during the course 
of the preelection campaign. The telegram stated that a 
detailed statement of position with respect to the Petition- 
er’s objections would follow and such detailed statement 
of position setting forth six specific objections was filed 
on March 28, 1966, with a copy duly served on the Em- 
ployer. In view of the filing of the telegram on March 21, 
1966, followed by the detailed statement of position of 
the objections filed on March 28, 1966, both of which were 
served on the Employer, I find that the objections were 
timely filed, and contained the necessary form and sub- 
stance to comply with Section 102.69 of the Board’s Rules 
and Regulations. Furthermore, the investigation of the 
objections was not initiated until well after the service 
of the detailed statement of March 28th. In view of this 
and also of the fact that a hearing to resolve the objec- 
tions is being recommended herein, it does not appear that 
the Employer was prejudiced by the manner of the filing 
of the objections. The Employer’s motion to dismiss. is 
accordingly denied. 


With respect to the merits, it is apparent from the in- 
vestigation that the evidence relating to Petitioner’s objec- 
ions Nos. 1 through 6 is attended by substantial issues of 
credibility. Moreover, the allegations of objectionable con- 
duct are substantially the same as the allegation of unfair 
labor practices in Case No. 30-C:A-372, now scheduled to 
be heard before a Trial Examiner. 


Accordingly, in view of the existence of the credibility 
issues, which can most expeditiously be resolved by recourse 
to a hearing, and good cause appearing therefore, it is 
recommended that such hearing be ordered for the pur- 
pose of eliciting evidence on the basis of which the Board 
may discharge its duties under Section 9(c) of the Act. 


It is further recommended that for the purpose of 
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avoiding undue costs and delay, the above-captioned pro- 
ceeding be consolidated with Case No. 30-CA-372 for the 
purposes of hearing, ruling and decision by a Trial 
Examiner. 


Dated at Milwaukee, Wisconsin this 18th day of May 
1966. 


/s/ Georce SquriLacore, 
Regional Director 
National Labor Relations Board 
Thirtieth Region 
Suite 230, Commerce Building 
744 North Fourth Street 
Milwaukee, Wisconsin 53203 
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Unrrep States or AMERICA 


Berore tHe Nationat Lasoz BRenarions Boagp 


Case No. 30-RC-400 


Zuxxe’s Foons, Inc., Employer 
and 


Reram Crerxs Union, Loca No. 1401, 
Bera Crzrxs INTERNATIONAL Assocration, AFL-CIO, 
Petitioner 


ORDER DIRECTING HEARING 


On March 16, 1966, pursuant to a Stipulation for Certi- 
fication upon Consent Blection executed by the parties on 
March 3, 1966, an election by secret ballot was conducted 
in the above-entitled proceeding, under the direction and 


supervision of the Regional Director for Region 30 (Mil- 
waukee, Wisconsin). Upon the conclusion of the election, 
a tally of ballots was furnished the parties in accordance 
with the Board’s Rules and Regulations. 


The tally of ballots shows that there were approximately 
25 eligible voters and that 25 ballots were cast, of which 
10 were for, and 15 were against, the Petitioner. 


On March 21, 1966, the Petitioner filed, in the form of a 
telegram, timely objections to conduct affecting the results 
of the election, and, on March 28, a detailed statement of 
position setting forth six objections, both of which were 
served on the Employer and the Regional Director. On 
April 11, 1966, the Employer filed with the Regional Direc- 
tor a motion to dismiss the Petitioner’s objections on the 
ground that they were not timely filed and were not in a 
form or substance required by Section 102.69 of the Board’s 
Rules and Regulations. Thereafter, on May 18, 1966, the 
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Regional Director issued and served on the parties his 
Report and Recommendation on Objections to Conduct 
Affecting the Results of the Election. In his report, the 
Regional Director found that the Petitioner’s filing of 
objections complied with Section 102.69 of the Board’s 
Rules and Regulations, and denied the Employer’s motion. 
He investigated the issues raised by the objections, and con- 
cluded that the evidence relating to them is attended by 
substantial issues of credibility, and that the allegations 
of the objectionable conduct are substantially the same as 
the allegation of unfair labor practices in Case No. 30-CA- 
372 which is scheduled to be heard before a Trial Examiner. 
Therefore, he recommended to the Board that a hearing be 
ordered for the purpose of eliciting evidence on the credi- 
bility issues raised by the objections, and that the instant 
proceeding be consolidated with Case No. 30-CA-372 for 
the purposes of hearing, ruling, and decision by a Trial 
Examiner. 


No exceptions to the Regional Director’s report having 
been filed by either party within the time provided there- 


for, the Board hereby adopts the Regional Director’s rec- 
ommendations as contained in his report. Accordingly, 


Ir 1s HEREBY ORDERED that a hearing be held for the pur- 
pose of adducing evidence to resolve the issues raised by 
the Petitioner’s objections, and that such hearing may be 
consolidated with any hearing on the complaint issued in 
Case No. 30-CA-372, and held before a Trial Examiner to 
be designated by the Chief Trial Examiner. In the event 
that the unfair labor practice proceeding is disposed of 
prior to the hearing, the Regional Director for Region 30 
is authorized to designate a Hearing Officer to hear the 
representation matter. 


Tr 1s FURTHER ORDERED that the Trial Examiner, or the 
Hearing Officer, designated for the purpose of conducting 
such hearing, shall prepare and cause to be served on the 
parties a report containing resolutions of the credibility 
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of witnesses, findings of fact, and recommendations to the 
Board as to the disposition of said objections. Within the 
time prescribed by the Board’s Rules and Regulations, 
any party may file with the Board in Washington, D. C., an 
original and seven copies of exceptions thereto. Immedi- 
ately upon the filing of such exceptions, the party filing 
the same shall serve a copy thereof on each of the other 
parties and shall file a copy with the Regional Director. 
Tf no exceptions are filed thereto, the Board will adopt the 
recommendations of the Trial Examiner, or the Hearing 
Officer. 


Tr 1s FURTHER ORDERED that the above-entitled matter be, 
and it hereby is, referred to the Regional Director for 
Region 30 for the purpose of arranging such hearing, and 
that the said Regional Director be, and he hereby is, author- 
ized to issue notice thereof. 


Dated, Washington, D. C., June 2, 1966 
By direction of the Board: 


Joun C. TRUESDALE 
Associate Executive Secretary 
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(GENERAL COUNSEL EXHIBIT 1-a) 
CHARGE AGAINST EMPLOYER 


DO NOT WRITE IN THIS APACS. 
INSTRUCTIONS: File an original and 4 copies of this charge with the NLRB | Case No. 
regional director for the region in which the alleged unfair labor practice 


Beloit, wisconsin 
Deal ec pag the Kata Laer alton Ae ed un ele be 
(1 and egy: “Gia saieaeinesy te Natlonal Labor Relations Act, and these unfair labor 
a Ee affecting commerce within the meaning of the act. 
% Basis of the Charge (Be specific as to facts, names, addresses, plants involved, dates, places, etc.) 


See attached 


= Pull Name of Party Filing Charge (if labor organisation, give full name, including local name and number) 


2-J. nIOn § 
Name of National International Labor of Which ile AMate De Bled in whee 
Pees or Segaatacaianl an er Constituent Unit (To aebarah 


SDECLARATION 
I declare that I have read the above chargy and that the statements 


a 


David Looffler 
March SsOeelyse———————— RECOracy tor tecat hae 


—— Eee 
| WEAPUILY FALSE STATEMENTS ON THIS CHARGE CAN BE PUNLINED BY PINE AND IMPRISONMENT (U8. CODE, TITLE 4, AECTION 1001) 
Steenmerenhtertatedinae errs ro nen-ane 
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1. Subsequent to the union's demand for recognition 
on February 15, 1966, and until March 14, 1966, the exploye= 
engaged in a course of conduct designed to harass anc inti 
Ea Kallas, an employee and union adherent, because of his 
union commitment. Moreover, this course of conduct 
was consciously conducted in the presence of othes employe:s 
and was designed to serve as an object lesson to other 
employees, of the consequences that would befall a union 
adherent. By this and other conduct the aployer interfered 
with rights protected by Section 7, NLRA, all in violation oz 
Section 8(a) (2). 


2. On or about March 12, 1966, and until 2bout March 14, 
1966, the employer prohibited any oral pro-union solicitction 
or campaigning of employces anywhere on company promises at 
any time, while, alternatively, the company permitted anc 
consciously reinforced oxal campaigning by anti-uaioa employces 
on company premises uring working hours. By this and othe> 
conduct the employer interfered with rights protected by 
Section 7, NLRA, all in violation of Section 8(a) (1)- 


3. On or about March 12, 1966, ang again on March 1é¢, 
1966, the company, through its agent, Tom Kozol, threatencé 
employee Dianne Kay Haime with loss of employment for the 
purpose of dissuading her from a union commitment. By th «nd 
other conduct the employer interfered with rights protected 
by Section 7, NLRA, all in violation of Sectioa 8/a) (1). 


4. On or aboat March 14, 1966, the employer through 
its agent, Tom Kozol, unlawfully interrogated empiovess, 
Dianne Kay Haine and Doris Saladino, about theizs attituces 
towarés unionism. Sy this and other conduct the endloyer 
interfered with rights protected by Section 7, NoMA, 211 in 
violation of Section 8(a) (1). 


5S. On or about March 5, 1966, March ll, 1965, one exch 22, 
1966, the employer Gistributed literature which thrsateace 
employees with ecomomic xeprisal should they vote union, and 
further identified the union with strikes and violence, anc 
further informed the employees that it would not bercain in 
good faith with the union even if it'were successful in the 
election. By this and other conéuct the employer interzerea 
with rights protected by Section 7, NLRA, in violation of 
Section 8(a) (1). 


6. On or about March 12, 1966, and until Mazch 16, 1966, 
Elenore Lee, company bookkeeper, consciously served as the 
conduit for employsr threats of lossof employment if empleyces 
chose unionism. Although an “employee” within the meaning of 
the statute, in these particular circumstances Mrs. Lee, with 
the company's conscious purposeful consent, acted m3 company 
spokesman and was recognized as the company spokesman by tia 
affected employcos. By this and other cohduct the emplove= 
interfered with rights protected by Section 4, Nora, in vioiatios 
of Section 8(a) (1). 
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7%. On or about February 16, 1966, the employer rejected 
the union*s demand for mcogaition and bargaining, said cemand being 
predicates upon 16 valid executed authorization cards? the 
employer did not seek a crose-check of the validity of the 
signatures, nor did the employer in any manner seek to 

investigate the validity of the cards. Contemporaneously 
with the rejection of the demand for recognition, the employer 
e@ngages in @ course of conduct clearly manifesting his 
rejection of the collective bargaining principle and his 
Gesire to undermine the union’s majority status. Because the 
employer had no good faith reasonable doubt as to the 

anion’s majority status and because he pursued @ course of 
conduct calculates to undermine the union‘s majority status, 
his entire course of conduct from February 16 to the 

present constitutes # refusal to bargain in good faith within 
the meaning of Section 8(a)(5), SLRA. 
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(GENERAL COUNSEL EXHIBIT 1aa) 
CHARGE AGAINST EMPLOYER 


PIRST AMENDED CzARGE 


INSTRUCTIONS: File an original and 4 copire of this charge with the NLRB | Case Now 
regional director for the region in which the alleged unfair labor practice 


qxeurred or is occurring. 
L. EMPLOYER AGAINST WHOM CHARGE IS 


Xaws o7 Eurtorms 


Zinke’s Foods, Inc. 
Gp EstisLioaxawr (Street and number, eity, none, and State) “Tyre or LaTasisenucwr (Factory, mine, wholener, oa) 


‘Apoases 

1315 Madison Road Retail rood 

Beloit, Wis. Toentify principal product or earvice 

Food. stuffs 

‘The above-named employer Ssonand in and ts egacing tn uafar labor practisns within the meaning of ection 8 (.)rsmncioee 

@ and SE en ee «toe Natioal Labor Balatians Ach, end there uate bo 

(Lat sobeeeree) 
commerce within the meaning of the act, 


practices are untalr labor practices adlecting 
Tavelved, dates, places, et2.) 


‘S Bnais of the Charze (Be specifie on to facts, names, addresses, pant 


See attached. 


Se 


= pau Wane ci Pary Faing Charts (fhibor ocpanlation, give fl onze, foeiuding lose name and mabe) 


Retail Clerks International Associatios (AFL-CIO) Local Ko. 1462 
TL ddiress Gorest and sumber, eity, z0n4, and Stale) Dekrsdene ND 
30 East Johnson St., Madison, Wis. 257-4503 


ra Say oma wr TnerntolTabo Orcaneton of Walch Hs Aa er Ovaetinae alt Co be ed 7D SOE 
$a filed by # labor 
Re International Association (aFI-cr0) 


tail Clerks 
6, DECLARATION E = 
that azul Yoo bastos my and telat, 
Ig 
age) 


aaa “TO QUICU 62 2 


David Loorsles a rey) 
1401 
(Tia 


April 11, 1966 Attorney for weal 
ou 


ET COOL TITI E CE 
TOMEMED EV PINE AND IMPRISONMENT (UL. CODE, Thiine 1h 376 . 


WRIFCLLT FALSE STATEMENTS ON THIS CHAROE CAN 3= 
UheowEEnT ARIES ETRE a-O-N TS wo esze€ 


aay? 
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1. Subsequent to the union's demand for recognition 
On February 15, 1966, ané until March 14, 1966, the employer 
@ngaged in a course of conduct designed to harass and 
intimidate Yd Kallas, an employee and union acherent, because 
of his union commitment. Moreover, this course of conduct 
was consciously conducted in-the presence of other employees 
and was designed to serve as an object lesson to other 
employees, of the consecuences that would befall a union 
adherent. Sy this and other conduct the employer interfered 
with rights protected by section 7, NLRA, all ia violation of 
Section &(a) (1). 


2. On or about March 12, 1966, and until about March 14, 
1966, the employer prohibited any oral pro-unicn solicitation 
or campaigning of employees anywhere on company premises at 
any time, while, alternatively, the company permitted and 
consciously reinforced oral campaigning by anti-union employees 
mn company premises during working hours. By this and other 
coudact the émployer interfered with rights protected by 
Section 7, LRA, all in violation of Section 8(a) (1). 


3. On or about March 12, 1966, and again on March 14, 
1966, the company, through its agent, Tom Korol, threatened 
employee Dianne Kay Haime with loss of employment for tho 
purpose of cissuading her from a union commitment. By this 
and other conduct the employer interfered with rights protected 
‘by Section 7, NLRA, all in violation of Section 8(a) (1). 


4. On or about March 14, 1966, the employer, through 
its agent, fom Xorol, unlawfully interrogated employees, 
Dianne Kay Haine and Doris Saladino, about their attitudes 
toward unionism, By this and other conduct the emloyer 
interfered with richts protected by Saction 7, NLA, all in 
violation of Section S(a) (1). 


S$. On or about March.S, 1966, March 11, 1966, and March 12, 
1966, the employer distributed literature which threatened 
employees with econonic reprisal should they vote union, aad 
further identified the union with atrikes and violence, and 
further informed the employees that it would not bargain ia 
good faith with the union even if it were successful in the 
election. By this and other conduct the exployer interfered 
with rights protected by Section 7, NLRA, in violation of 
Bection 6(a) (1). 


6. On or about March 12, 1966, and until March 16, 1966, 
Elenore Lee, comany bookkeeper, consciously: served as the 
conduit for employer threats of loss of exp. oynent if excployees 
chose unionism. Although an “employee” within the meaning of 
the statute, in these particular circumstancos Mrs. Lee, with 
the coupany’s conscious purposeful consent, acted as cocpany 
spokesman and was recogoired as the company spokesman by the 
affected employees. By this and other conduct the employer 
interfered with rights protected by Section 7, NLRA, in violation 
of section 8(a) (1). 
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(GENERAL COUNSEL EXHIBIT 1aa) 
CHARGE AGAINST EMPLOYER 


FIRST AMENDED CEARGS 


ive of this charge with the NLRB | Cane No. 


INSTRUCTIONS: File an original and 4 cop) 
alleged unfair labor practice 


regional director for the region in which the 
eeeurred or is occurring. 


1. EMPLOYER AGAINST WHOM CHARGE 1S 


Naus of Eurvorxe 
Zinke'’s Foods 
Avoases or Estas UonMENT (Street and.number, city, sone, ‘ead State) | Tr? or Serasiexunny (Factory, mine, wholesder, ute) 
1315 Madison Road Retail rood 
Beloit, Wis. Téeatify principal product or service 
Food. stuffs 


Tabor practices within the meantog of section 8 (4), zubrections 


To above-camed employer Bae eogaged fn and ts engaging fo uxfatr 
‘of the National Lebor Relations Act, and these unfair labor 


0 i aS em 
“Lk mabeoc ren) 


prncioas ore untnis abot practios affecting eummere within the menntng of t80 05h 
Samen, addresses, peante involved, Cates, places, ee.) 


3 Bass of Ore Charge (Bo specie as to facts, 


See attached. 


Retail Clerks International Associa 
eity, z0D8, aod Staie) 


30 East Johnson St., Madison, Wis. 


siisaal or Interaatieaal Kabat Organization of Which it tean Aciiate or Cenatiteeat Gait (Tobe 


Br b3e CT 
David Looffl=a> 


April 11, 1966 attorney Zor vocal 1401 
(Tits, Kony) 


—— 
~ ue 
CAN 32 PUCLIEID EV PINE AND IMYRIIONMINT (WE, COOT, TIE 1 ET an 


WILLIULLT VALSK STATEMENTS ON THES CHANCE 
CR CDONRERT FATES EFFEC frt—O- TANTO 120 met 06 


ed 


29 


2. Subsequent to the union's demand for recognition 
oa February 15, 1966, and until March 14, 1966, the employer 
@ngaged in a course of conduct designed to harass and 
intimidate Yd Kallas, an employee and union achereat, becaase 
of his union commitment. Moreover, this course of conduct 
was consciously conducted in-the presence of other employees 
gnd was designed to serve as an object lesson to other 
employees, of the consecuences that would befall a union 
adherent. Sy this and other conduct the employer interfered 
with rights protected by sectioo 7, NLRA, all in violation of 
Section &{a) (1). 


2. On or about March 12, 1966, and until about March 14, 
1966, the employer prohibited any oral pro-union solicitation 
Or campaigning of employees anywhere on company premises at 
any time, while, alternatively, the company permitted and 
consciously reinforced oral campaigning by anti-union employees 
©m company premises suring working hours. By this and other 
condoct the énployer interfered with rights protected by 
Section 7, NLRA, all in violation of Section 8(a)(1). 


3. On or about March 12, 1966, and again on March 14, 
1966, the conpany, through its agent, Tom Kozol, threatened 
employee Dianne Kay Haine with loss of employment for tho 
purpose of cissuading her from a union commitment. By this 
‘ané other conduct the employer interfered with rights protected 
‘by Section 7, NLRA, all in violation of Section 8(a) (1). 


4. On or about March 14, 1966, the employer, through 
its agent, Tom Xozol, unlawfully interrogated employees, 
Dianne Kay Haine and Doris Saladino, about their attitudes 
toward unionism. Zy this and other conduct the employer 
interfered with richts protected by Saction 7, NLEA, all ia 
wiolation of Section 8(a) (1). 


Se On or about March.5S, 1966, March 11, 1966, and March 12, 
1966, the employer distributed literature which threatened 
employees with econoaic reprisal should they vote uaion, and 
further identified the union with strikes and violence, and 
further informed the employees that it would not bargain in 
good faith with the uoion even if it were successful in the 
election. By this and other conduct the employer interfered 
with rights protected by Section 7, NiRA, in violation of 
Bection 8(a) (1). 


6. On or about March 12, 1966, and until March 16, 1966, 
Elenore Lee, comany bookkeeper, coascicusly, served as the 
conduit for employer threats of loss of enployment if employees 
chose unionism. Although an “employee” within the meaning of 
the statute, in these particular cixrcumstancos Mra. Lee, with 
the company's conscious purposeful consent, acted as company 
spokesman anc was recognized as the comany spokesman by the 
affected employees. By this aod other conduct the employer 
interfered with rights protected by Section 7, HLRA, in violation 
of section 8(a) (1). 
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7. On or about February 16, 1966, the employes rejected 
the union's demand for recognition and pargaining, said densne 
being predicated upon 18 valid executed authorization ce=cs7 
the employer cid not seex a eross-check of the valiéity of 
the signatures, nor did the employer in any ménner seek to 
investigate the validity of the cards. Contemporancously 
with the rejection of the demand for recognition, the employer 
engaged in a course. of conduct clearly manifesting his 
rejection of the collective bargzining principle and his 
desire to undermine the union's majority status. Because the 
employer had no good faith reascnable doubt as to the 
union's majority status and because he pursned a course of 
conéuct calculated to undermine the union's majority status, 
his entire course of conduct from February 16 to the 
present constitutes a refusal to bargain in good faith 
within the meaning of Section 8(a) (5), NORA. 


8. Prom on or about February 15, 1966, until on or aboo= 
April 8, 1966, the employer systematically harassed and 
intimidated employee Ea Kallas Decause of his union comnit=- 
ment for the purpose of exeating 2 work atmosphere so intolerssic 
that Kallas would be foreed to terminate his exploymznt +o 
preserve his physical and psycholosical health. Given the 
company's course of conduct and its motivation, Kallas’s 
termination of employment.on OF gbout April 8, 1966, waz 2 
constructive dischazge for naion activity wshin the meanies of 
Section 8(a) (3)- 


By this and other conduct the exployer interfered with 
rights seenreé by Section 7, NERA, all in violation of Scction 
8(a) (1). 
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(GENERAL COUNSEL EXHIBIT 1-c) 


Case No. 30-CA-372 


Zrmnxe’s Foops, Inc. 


and 


Reta Crzrxs Union, Locan No. 1401, 
Reta Crerxs Internationan Assocation, AFL-CIO 


COMPLAINT AND NOTICE OF HEARING 


It having been charged by Retail Clerks Union, Local 
No. 1401, Retail Clerks International Association, AFL- 
CIO, herein called the Union, that Zinke’s Foods, Inc., here- 
in called Respondent, has engaged in, and is engaging in, 
certain unfair labor practices affecting commerce as set 
forth and defined in the National Labor Relations Act, as 
amended, 29 U.S.C. Sec. 151, et seq., herein called the Act, 
the General Counsel of the National Labor Relations Board, 
herein called the Board, on behalf of the Board, by the 
undersigned Regional Director for the Thirtieth Region, 
pursuant to Section 10(b) of the Act and Section 102.15 
of the Board’s Rules and Regulations, Series 8, as amended, 
hereby issues this Complaint and Notice of Hearing and 
alleges as follows: 


1. (a) The original charge herein was filed by the Union 
on April 1, 1966, and was served on Respondent, by regis- 
tered mail, on the same date. 


(b) The first amended charge herein was filed by the 
Union on April 13, 1966, and was served on Respondent 
by registered mail on the same date. 


2. (a) Respondent, a Wisconsin corporation, is engaged 
in the retail sale of grocery and related products with its 
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timely objections to conduct affecting the result of the 
principal office and store at Wisconsin Dells, Wisconsin, 
and one store located at Beloit, Wisconsin, which is the 
only store involved in this proceeding. 


(b) During the past year, a representative period, 
Respondent had gross gales in excess of $500,000, and 
during the same period, Respondent purchased and received 
products and materials valued in excess of $50,000 from 
firms located within the State of Wisconsin which had re- 
ceived the said products and materials, in interstate com- 
merce, directly from points outside the said State. 


(c) At all times material herein, Respondent is and 
has been an ‘“‘employer’’ as defined in Section 2(2) of the 
Act, engaged in <<eommerce’’ and in operations ‘affecting 
commerce’? as defined in Section 2(6) and (7) of the Act, 
respectively. 


3. At all times material herein the Union is and has been 
a labor organization within the meaning of Section 2(5) 
of the Act. 


4. At all times material herein, Thomas J. Kozol occu- 
pied the position of store manager and has been and is now 
an agent of the Respondent acting on its behalf and is a 
supervisor within the meaning of Section 2(11) of the Act. 


5. On or about the dates indicated below, the Respondent, 
at its said store unless otherwise indicated, interfered with, 
restrained and coerced its employees in the exercise of 
rights guaranteed in Section 7 of the Act, by: 


(a) On or about March 5, 1966, March 11, 1966, and 
March 12, 1966, in sending letters to employees threaten- 
ing loss of employment, associating union representation 
with industrial dissension and strikes, and theatening that 
union representation would be a futile gesture leading to 
a strike by the employees. 


(b) The conduct of Kozol on or about February 19, 
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1966, in interrogating an employee concerning his union 
activity and desires, and threatening that the store would 
close if the employees chose to be represented by the Union. 


(ec) The conduct of Kozol on or about February 23, 
1966, in threatening to discharge an employee known to 
be a leading union adherent. 


(d) The conduct of Kozol on or about March 11, 1966, 
in threatening employees with reduction in hours and/or 
loss of employment if the Union became the employees’ 
bargaining representative. 


(e) The conduct of Kozol on or about March 12, 1966, 
in ordering an employee not to discuss the Union at any 
time on Respondent’s premises. 


(f) The conduct of Kozol on or about March 12, 1966, 
March 14, 1966, and March 15, 1966, in meeting individually 
with employees for the purpose of having them reject the 
Union, and threatening them with reduction in hours and/ 
or loss of employment if the Union became the employees’ 
bargaining representative. 


6. On or about the dates set forth below, Respondent 
discriminated against employee, Edward Kallas, Jr., be- 
cause of his membership in and activity on behalf of the 
Union, by: 

(a) The conduct of Kozol on or about March 11, 1966, 
in making physically threatening gestures toward Kallas. 


(b) The conduct of Kozol on or about March 11, 1966, 
and March 12, 1966, in discriminating against Kallas re- 
garding break time and off-duty time. 


(c) The conduct of Kozol from on or about February 
15, 1966, in making the working conditions of Kallas, so 
onerous, burdensome, and intolerable that he was forced 
to quit his employment on April 7, 1966. 


7. All regular full-time and regular part-time employees 
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of the Respondent at its Beloit, Wisconsin, store; excluding 
meat department employees, stores manager, office clerical 
employees, guards and supervisors as defined in the Act, 
constitute a unit appropriate for the purposes of collective 
bargaining. 


8. At all times since February 14, 1966, the Union has 
been designated or selected by a majority of Respondent’s 
employees, in the unit described in paragraph 7 above, as 
their exclusive collective-bargaining representative for the 
purpose of bargaining with Respondent with respect to 
rates of pay, wages, hours, and other terms and conditions 
of employment. 


9. On or about February 14, 1966, the Union requested 
Respondent to bargain collectively in good faith with re- 
spect to wages, hours and other terms and conditions of 
employment of the employees in the unit described in para- 
graph 7 above. 


10. At all times since on or about February 15, 1966, 


Respondent has refused and continues to refuse to bargain 
in good faith with the Union and has instead engaged in a 
course of conduct designed to undermine and destroy the 
Union’s status as collective bargaining representative, by: 


(a) Engaging in the acts and conduct described in para- 
graphs 5 and 6 above in order to induce employees to 
repudiate the Union. 


(b) Failing and refusing to recognize and bargain with 
the Union, without any reasonable basis for doubting the 
Union’s status as bargaining representative of a majority 
of Respondent’s employees in the unit described in para- 
graph 7 above. 


11. By the acts and conduct alleged above, the Respond- 
ent has engaged in, and is engaging in, unfair labor prac- 
tices, as defined in Section 8(a)(1), (3) and (5) of the Act, 
affecting ‘“‘commerce’’ as defined in Section 2(6) of the 
Act. 
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PLEASE TAKE NoTicE that on the 6th day of July 1966, 
at 10 a.m. CDST, in Room 302 Municipal Center, 220 West 
Grand Avenue, Beloit, Wisconsin, a hearing will be con- 
ducted before a duly designated Trial Examiner of the 
National Labor Relations Board on the allegations set 
forth in the above Complaint, at which time and place you 
will have the right to appear in person, or otherwise, and 
give testimony. 


You are further notified that, pursuant to Sections 
102.20 and 102.21 of the Board’s Rules and Regulations, 
Series 8, as amended, the Respondent shall file with the 
undersigned Regional Director, acting in this matter as 
an agent of the National Labor Relations Board, an original 
and four copies of an Answer to said Complaint within 
10 days from the service thereof, and that unless it does so, 
all of the allegations in the Complaint shall be deemed to 
be true and shall be so found by the Board. You are also 
notified that pursuant to said Rules and Regulations, Re- 
spondent shall serve a copy of the Answer on each of the 
other parties. 


Form NLRB-4668, Statement of Standard Procedure in 
Formal Hearings Held Before the National Labor Rela- 
tions Board in Unfair Labor Practice Cases, is attached. 


Dated at Milwaukee, Wisconsin this 16th day of May 
1966. 
/8/ GzorcE SQumLLAcoTE, 
Regional Director 
National Labor Relations Board 
Thirtieth Region 
Suite 230, Commerce Building 
744. North Fourth Street 
Milwaukee, Wisconsin 53203 
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(GENERAL COUNSEL EXHIBIT 1-e) 


Case No. 30-CA-372 


ANSWER 


Respondent, Zinke’s Foods, Inc., by its attorneys, Hoe- 
breckx, Davis & Vergeront, answering the Complaint filed 
herein, admits, denies, and alleges as follows, to-wit: 


1. Admits the allegations of paragraphs 1, 2, 3, and 4 
of the Complaint. 


2. Denies the allegations of paragraphs 5 and 6 of the 
Complaint. 


3. Admits the allegations of paragraph 7 of the Com- 
plaint. 


4. Denies the allegations of paragraph 8 of the Com- 
plaint. 

5. Answering paragraph 9, admits that on or about 
February 14, 1966, the Union requested Respondent to nego- 
tiate, but denies that the said request was for the unit 
described in paragraph 7 of the Complaint; alleges that 
the said request to negotiate was for an inappropriate unit; 
and further answering paragraph 9 of the Complaint, 
Respondent alleges that on February 21, 1966, the Union 
filed a Petition for Certification with the National Labor 
Relations Board and that pursuant to a Stipulation for 
Certification Upon Consent Election, an election was con- 
ducted on March 16, 1966, in which a majority of employees 
voted against representation by gaid Union in the unit as 
described in paragraph 7 of the Complaint. 


6. Answering paragraph 10, admits that since on or 
about February 15, 1966, Respondent has refused, and con- 
tinues to refuse, to bargain with the Union; alleges that 
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Respondent had no obligation to recognize and bargain 
with the Union; and denies that Respondent engaged in a 
course of conduct designed to undermine or destroy the 
Union’s status as collective bargaining representative. 


7. Denies the allegations in paragraph 11 of the Com- 
plaint. 


Further answering paragraph 11 of the Complaint, Re- 
spondent alleges that employee Edward Kallas, Jr. was 
offered reinstatement to his former job as produce depart- 
ment head by letter of May 12, 1966, employee Kallas in- 
formed Respondent on May 14, 1966 of his rejection of this 
offer, and, thus, the alleged violation of §8(a)(3) of the 
Act in paragraph 11 is moot. 


Further answering paragraph 11 of the Complaint, Re- 
spondent alleges that the Union did not file sufficient and 
timely objections to conduct affecting the result of the 
election, and, thus, the question of employee representation 
by the Union has been determined by the results of the 
election held on March 16, 1966 and is moot. 


Further answering said Complaint, Respondent denies 
each and every allegation as contained therein, except as 
expressly admitted in this Answer. 


Wuererore, Respondent demands that the Complaint 
herein be dismissed. 


Respectfully submitted, 
Hoesrecxx, Davis & Vercrronr 
/8/ Russ R. Murtuzer 
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(GENERAL COUNSEL EXHIBIT 1-j) 


Case No. 30-RC-400 


ORDER CONSOLIDATING CASES AND NOTICE OF 
HEARING 


Pursuant to the Order of the Board issued June 2, 1966, 
in the above case, it is hereby, 


Oxperep, that said case be and it hereby is consolidated 
with Case No. 30-C.A-372 in which complaint was issued 
on May 16, 1966, and 


Tp PARTIES ARE HEREBY NOTIFIED that on the 6th day 
of July 1966, at 10 a.m. (C.D.S.T.) in Room 302 Municipal 
Center, 220 West Grand Avenue, Beloit, Wisconsin, a hear- 
ing will be conducted before a duly designated Trial Exam- 
iner of the National Labor Relations Board on the allega- 
tions of said complaint, and on the issues raised by the 
Petitioner’s objections to conduct affecting the results of 
the election in Case No. 30-RC-400, at which time and place 
you may appear in person, or otherwise, and give testimony. 


Issued at Milwaukee, Wisconsin this 6th day of June 
1966. 
/s/ GEORGE SqurmmLacorE, 
Regional Director 
National Labor Relations Board 
Thirtieth Region 
Suite 230, Commerce Building 
744 North Fourth Street 
Milwaukee, Wisconsin 53203 
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(GENERAL COUNSEL EXHIBIT 2) 
AMENDMENT TO COMPLAINT 


The General Counsel, upon authorization of the Trial 
Examiner granted at the hearing herein in the above-cap- 
tioned cases, moves to amend the complaint in the following 
respects: 


Amend paragraph 10 by adding sub-paragraph (c) 
as follows: 


(c) Unilaterally changing the wages of its employees 
without bargaining with the Union concerning either 
the decision to make such changes, the making of such 
changes, or the effect of such changes on the employees 
in the unit. 
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(COMPANY EXHIBIT 1) 
AMENDED AND SUPPLEMENTAL ANSWER 


Respondent, Zinke’s Foods, Inc., by its attorneys, Hoe- 
preckx, Davis & Vergeront, for its amended and supple- 
mental answer to the complaint filed herein, admits, denies, 
and alleges as follows, to-wit: 


1. Admits the allegations of paragraphs 1, 2, 3, 4, 5, 
subparagraphs (b) to (f), and 7 of the complaint. 


2. Denies the allegations of paragraph 5, subparagraph 
(a) of the complaint. 


3. Answering paragraph 6 of the complaint, denies each 
and every allegation thereof, and alleges that in all events 
upon the filing of a charge of violation of §8(a)(3) of the 
Act in respect to Kallas, Respondent in an effort to com- 
promise, offered said Kallas full reinstatement by letter 
of May 12, 1966, which he refused on May 14, 1966, and 
paid him $41.28 in back pay indemnity; that Kallas 
accepted the indemnity; and that the alleged violations 
asserted in paragraph 6 have, thus, become moot. 


4. Denies the allegations of paragraph 8 of the complaint. 


5. Answering paragraph 9 of the complaint, admits that 
on or about February 14, 1966, the Union requested Re- 
spondent to negotiate, but denies that the said request 
was for the unit described in paragraph 7 of the complaint ; 
and further answering paragraph 9 of the complaint, Re- 
spondent alleges that on February 21, 1966, the Union filed 
a Petition for Certification with the National Labor Rela- 
tions Board, and that pursuant to a Stipulation for Certifi- 
cation Upon Consent Election, an election was conducted 
on March 16, 1966, in which a majority of employees voted 
against representation by said Union in the unit as de- 
scribed in paragraph 7 of the complaint. 


6. Answering paragraph 10, admits that since on or 
about February 15, 1966, Respondent has refused, and con- 
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tinues to refuse, to bargain with the Union; alleges that 
Respondent has never been obligated to recognize and bar- 
gain with the Union; and denies that Respondent engaged 
in a course of conduct designed to undermine or destroy 
the Union’s status as collective bargaining representative. 


7. Except as hereinabove expressly admitted, denies the 
allegations of paragraph 11 of the complaint. 


Further answering the complaint, Respondent alleges 
that the Union did not file sufficient and timely objections 
to conduct affecting the results of the election, and, thus, 
the question of employee representation by the Union has 
been determined by the results of the said election held on 
March 16, 1966, which results cannot now be set aside, nor 
a bargaining order be directed. 


Further answering said complaint, Respondent denies 
each and every other allegation as contained therein, except 
as expressly admitted in this answer. 


Dated July 5, 1966. 
Respectfully submitted, 


Horsrecex, Davis & VercERoNT 


/s/ Russ R. Mueirzr 
Attorneys for Respondent 
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(COMPANY EXHIBIT 2) 
SECOND AMENDED ANSWER 
Respondent, Zinke’s Foods, Inc., by its attorneys, Hoe- 
breckx, Davis & Vergeront, answering the Amended Com- 
plaint filed herein, denies the allegations of paragraph 10, 
subparagraph (c). 


Dated July 6, 1966. 
Respectfully submitted, 


Horsrecex, Davis & VERGERONT 


/s/ Buss R. MvgLuzr 
Attorneys for Respondent 
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Berorg rae Nationa Lasor Revations Boarp 


Turrets Recon 


Case Nos. 30-RC-400, 30-CA-372 


In the Matter of: 
ZinkE’s Foops, Inc. 
AND 
Revan Creeks Union, Loca No. 1401, 
Reva Crerxs Inrernationan Association, AFL-CIO 
Room 302 


Municipal Center, Beloit, Wisconsin 
Wednesday, July 6, 1966 


The above-entitled matter came on for hearing, pursuant 
to notice, at 10:15 o’clock a.m. 


BEFORE: 
JosepHine H. Kuz, Trial Examiner 


APPEARANCES: 

Dennis M. Senay, Esg., 744 North Fourth Street, Mil- 
waukee, Wisconsin, on behalf of General Counsel 

Davm Lozrrier, E'sg., Lawton & Cates, 119 Monana Ave., 
Madison, Wisconsin, on behalf of Charging Party 

Russ R. Mvuetuzr, E'sq., Hoebreckx, Davis and Vergeront, 
324 East Wisconsin Avenue, Milwaukee, Wisconsin, on 
behalf of Respondent 


° ° ro ry 
PROCEEDINGS 


Trial Examiner Klein: The hearing will be in order. 
This is a formal hearing before the National Labor 
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Relations Board in the matter of Zinke’s Foods, Incor- 
porated, case number 30-CA-372 consolidated with case 
number 30-RC-400, the objections to the election. The Trial 
Examiner conducting this hearing is Josephine H. Klein. 
All parties know the rules to be followed and have been 
served with the statements of procedure. Additional copies 
are available if you want them. 


Now, will counsel please state their appearances for 
the record? 


Mr. Selby: For the General Counsel, Dennis M. Selby, 
744 North Fourth Street, Milwaukee, Wisconsin, 30th Re- 
gion, National Labor Relations Board. 


Mr. Loeffler: For the Charging Party, Lawton and Cates 
by David Loeffler, 119 Monona Avenue, Madison, Wiscon- 
sin. 


Trial Examiner : For the Respondent? 


Mr. Mueller: For the Respondent, Hoebreckx, H-o-e- 
b-r-e-c-k-x, Davis and Vergeront, V-e-r-g-e-r-o-n-t, 324 E. 
Wisconsin Avenue, Milwaukee, Wisconsin, by Russ R. 
Mueller, M-u-e-l-l-e-r. 


Trial Examiner: Gentlemen, before the hearing I gave 
you an opportunity to talk settlement. I’m going to give 
you that opportunity again at least twice during the hear- 
ing; once at the end of General Counsel’s case and once 

again at the close of the hearing. I don’t want anybody 
4 to feel inhibited, if at anytime anybody thinks that 

there would be something to be gained by recess for 
the purpose of talking settlement, a reasonable recess will 
be granted at anytime for that purpose. 

Now, before we start with the testimony have you any 
suggestions or any requests as to the method of proceed- 
ing? I would assume since both the Complaint and the ‘‘R’’ 
eases are here together that there’s an overlap. 


Mr. Selby: Yes ma’am, that’s right. 
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Trial Examiner: Do you, Mr. Loeffler, intend to put wit- 
nesses ON On your own, or are you going to stand by the 
General Counsel’s witnesses alone? 


Mr. Loeffler: It’s difficult to answer that. Since the 
objections are quite the same as the Complaint, for the 
most part we will rely on General Counsel’s witnesses. 
There’s one objection that’s not translated into a charge 
and we’ll call witnesses on that. As far as—well, the only 
one other area where our case will go beyond the complaint 
is in terms of remedy. In addition to seeking the bargain- 
ing order remedy, we would also like to make an argument 
and offer evidence on a remedy which we think is com- 
pensatory and within 10(c) and we would call Mr. Moreth 
to give certain economic data in support of our argument 
on the remedy. But, other than that, I would think that 
our cases would be one and one. All I would do is perhaps 
examine witnesses of General Counsel in different areas, 

but I have no witnesses in addition with the exception 
5 of perhaps one person. 


Trial Examiner: Then I would suggest at this time 
that the procedure would be for the General Counsel to 
present his witnesses, he will examine first, then Mr. Loeffler 
can examine and then Respondent will examine. At the 
end of the General Counsel’s case, Mr. Loeffler, then you 
will put on an additional witness or witnesses if you want 
at that time. Is that understood? 


Mr. Mueller, I assume at some time you are going to 
renew the motion to dismiss the objections as untimely? 


Mr. Mueller: Your assumption is correct, yes. 


Trial Examiner: I will, of course, deny that, and would 
at this time suggest that—I assume yow’ll file it after the 
ease, in brief—and particularly, or in addition to anything 
else that you might want, you might address yourself to 
my jurisdiction to consider that, the timeliness. 


Mr. Mueller: I understand. 
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Trial Examiner: And additionally you might also con- 
sider the Board’s jurisdiction since no review was sought 
of the original Regional Director’s decision. I’m just sug- 
gesting those as issues you might want to cover at the end. 


Mr. Mueller: You want that motion made now? 


Trial Examiner: As @ preliminary matter, why don’t 
we get it made and denied. 


Mr. Selby: Excuse me, we don’t have the formal 
6 documents in yet. 


Trial Examiner: You’re quite right. Let’s reserve 
that for a moment and get the formal documents in. 


Mr. Selby: At this time T’d like to introduce the formal 
documents, being General Counsel’s Exhibits 1(2) through 
1(1), 1(£) is an index and description of formal documents 
in 30-CA-372 and 1(1) is an index and description of formal 
documents in case number 30-RC-400. The documents, how- 
ever, are numbered and lettered consecutively. Copies of 
the formal documents have been shown to all parties. 


Mr. Mueller: Can I see the documents in the CA case? 


Respondent has no objection to the receipt in evidence 
of the formal documents. 


Trial Examiner: They will be received. 


(General Counsel’s Exhibit 1(a) through 1(1) was 
received in evidence.) 

Mr. Mueller: At this time, Miss Examiner, Respondent 
would move for your permission to file and submit in evi- 
dence an Amended and Supplemental Answer to the plead- 
ings which I suppose we could mark as Respondent’s Ex- 
hibit 1 or at your choice. 


Trial Examiner: I think it doesn’t matter, really, but 
for convenience sake, let’s mark it Respondent’s Exhibit 1. 
Have General Counsel and Charging Party been advised 

of this in advance? 
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(The above-mentioned document was marked 
for identification as Respondent’s Exhibit 1.) 


Mr. Selby: We have not, Miss Examiner. We request 
time to look at this Answer, Amended Answer. This comes 
as a complete surprise to us. 


Trial Examiner: Mr. Mueller, would you tell us briefly 
what the proposed amendment is? 


Mr. Mueller: You’re going to have to compare it to the 
original Answer that we filed. It makes several additional 
admissions which will curtail the length of this hearing 
and picks up other portions of the other Answer that will 
frame the issues. 


Trial Examiner: The amendment has, of course, not 
been allowed yet. We'll now call a brief recess while 
counsel examine it. 


(A short recess was taken.) 


Trial Examiner: On the record. Mr. Selby, do you have 
any objection to the amendment? 


Mr. Selby: Miss Trial Examiner, not the amendment in 
toto, but there are certain statements made in the Amended 
Answer that the General Counsel objects to. One of them 
is paragraph 6 of the Answer which really doesn’t belong 
in an Answer. We’re not litigating anything with respect 
to remedy at this hearing. This is a matter for compliance, 

if there is a violation of the Act. 


8 Mr. Mueller: Paragraph 6 you’re speaking of? 
Mr. Selby: Paragraph 3. 
Trial Examiner: Oh, paragraph 3 of the Answer? 


Mr. Selby: Paragraph 3. And we are further alleging 
with respect to paragraph 3 that while the 8-3 itself may 
be moot, its applicability to the issues in the case in hear- 
ing is not moot and the circumstances surrounding what 
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we allege is a constructive discharge of Edward Kallas 
are imperative in proving our case. The important objec- 
tion we have is that this is pleading remedy which has no 
bearing on the present issues of the case. 


With respect to paragraph 5, most of the matters re- 
lated in paragraph 5 are formal documents in the ‘‘R’’ 
case, RC-400, so I see no reason for reciting those facts 
which are already formal documents. That’s the basis 
for our objection. 


We object to paragraph 3 and everything but the first 
several phrases, quote, “Answering paragraph 9 of the 
Complaint, admits that on or about February 14, 1966, the 
union requested Respondent to negotiate”’, unquote. That 
portion we would not object to, but we would object to the 
remainder of paragraph 5. 


Trial Examiner: Mr. Loeffler, do you have any objections 
to the Amendment? 


Mr. Loeffler: I would simply repeat General Counsel’s 
objections. 


Mr. Mueller: My only comment is that the objections 
9 really go to the substance of our position, our 
Answer. 


Trial Examiner: I don’t mean to interrupt you, Mr. 
Mueller, but I’m going to allow the Amendment. I just 
wanted to be sure you weren't taken by surprise, that 
there’s nothing in here that would be unfair to you, and 
I think the pleading is satisfactory as a statement of posi- 
tion and it is accepted and the amendment is allowed. 


(Respondent’s Exhibit 1 was received in evidence.) 


Mr. Selby: It will remain the General Counsel’s position 
through this hearing that the Respondent is not allowed 
to go into any matters relating to remedy or settlement 
discussions which have gone on prior to this case. 


Trial Examiner: I understand that, Mr. Selby, and will 
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meet that if the problem arises. But, as a pleading I think 
this is all right, and I may add, I don’t read this neces- 
sarily as pleading remedy. It seems to me really to be 
pleading facts and facts on which the defense of mootness 
is raised. In any event, are there any other preliminary 
matters? 


Mr. Mueller: I have one further matter, and that goes 
to the filing of our original Answer which has just been 
amended. An examination of the formal documents which 
is already received in evidence will reveal that it’s not 
dated. However, it is stamped ‘‘recorded’’, but nowhere 

does there appear a date. I would like to establish on 
10 the record when it was filed with the Board. This is 

a matter I’m sure we can stipulate to because it’s part 
of the record of General Counsel. We transmitted the 
Answer by mail on May 27, 1966, and I would assume it 
was received in your office—oh, excuse me. All right. Gen- 
eral Counsel just pointed out to me that on the back of the 
first page of the Answer the time stamp of the NLRB, 30th 
Region, indicates that it was filed on May 31 and 9:23. 


Trial Examiner: All right, that’s taken care of. Any 
other preliminary matters? 


Mr. Selby: Are you including in those preliminary mat- 
ters any amendments General Counsel may have to the 
Complaint or stipulations? 


Trial Examiner: Yes, if you have any. 


Mr. Selby: All right. General Counsel at this time moves 
to amend the Complaint in the following respect, and I 
quote, amend paragraph 10 of the Complaint by addition 
of sub paragraph (c), as follows: ‘‘(c) Unilaterally chang- 
ing the wages of its employees without bargaining with 
the union concerning either the decisions to make such 
changes, the making of such changes, or the effect of such 
changes on the employees in the unit.”’ 


The fact General Counsel was going to amend the Com- 
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plaint in this respect was made known to Respondent’s 
attorney last week. 


Mr. Mueller: As will become evident by the fact I have 
already prepared an Answer. 


11 Trial Examiner: The right to amend the Com- 
plaint is granted. 
(General Counsel’s Exhibit 2 for identification was 
received into evidence.) 
Now, I understand we have an amendment to the Answer? 


Mr. Mueller: Yes, I have an amendment, a Second 
Amended Answer which is Respondent’s Exhibit Number 2. 


Mr. Mueller: It’s understood that we’re calling these 
exhibits, but they’re pleadings. The second Amended 
Answer is admitted. 


(Respondent’s Exhibit 2 for identification was re- 
ceived in evidence.) 


Mr. Selby: For the purpose of clarity, I think we should 
give General Counsel’s Exhibit reflecting the amendment 
to the Complaint a number. Two. General Counsel’s Ex- 
hibit 2. 


Miss Trial Examiner, at this time I would like to offer 
into evidence stipulations and attached exhibits to those 
stipulations which have been executed by all parties. 


The first exhibit will be General Counsel’s Exhibits for 
identification 3A, 3B, and 3C, being letters dated March 5, 
11, and 12, 1966, addressed to all Zinke’s Food Market 
employees. 


Mr. Mueller: What were the dates of those again? 


Mr. Selby: Five, eleven, and twelve of March. And the 
stipulation itself being GC Exhibit 4 which refers to and 
should be attached to GC Exhibits 3A, B, and C. And 
there should be an amendment to that stipulation, the last 
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paragraph, indicating that the letters referred to, GC 
12 Exhibits 3A, B, and C, were sent to all employees of 
Zinke’s except those employed in the meat department. 


Mr. Mueller: We can list those who were employed, it’s 
just a matter of —— 


Mr. Selby: I don’t think it’s necessary. 

Trial Examiner: Off the record for a moment. 
(Discussion off the record.) 

Trial Examiner: On the record. 


Mr. Mueller: The amendment to that stipulation which 
is GC Exhibit 4 is acceptable to the Respondent. It’s under- 
stood that you amended it to say that it was mailed to all 
unit employees. 


Mr. Selby: Actually I indicated it was amended to read 
it was mailed to all employees but the meat department 
employees. Is that acceptable to you, Mr. Mueller? 


Mr. Mueller: Or—— 
Mr. Selby: Not ‘‘or’’. 
Mr. Mueller: Or all unit employees. 


Mr. Selby: We indicated it was mailed to all employees 
but the meat department employees, which is what you 
indicated to me earlier. 


Mr. Mueller: Yes, that’s acceptable. 
Trial Examiner: The exhibits are received. 


(General Counsel’s Exhibits 3A, 3B, 3C, and 4 for 
identification were received in evidence.) 


Mr. Selby: At this time General Counsel wishes to 

13 introduce into evidence GC Exhibit 5, a stipulation 
between all of the parties with respect to the signature 

on the authorization card of Leonard Buroker, an employee 
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of Zinke’s Foods, and we would offer that as GC Exhibit 5. 
We would offer the card as GC Exhibit 6. 
Mr. Mueller: Respondent has no objection. 
Trial Examiner: They’ll be received. 


(General Counsel’s Exhibits 5 and 6 for identifica- 
tion were received in evidence.) 


Mr. Selby: At this time the General Counsel calls for 
the documents subpoenaed from Mr. Thomas Kozel. 


Mr. Mueller: Of the record, please. 

Trial Examiner: Off the record. 
(Discussion off the record.) 

Trial Examiner: On the record. 


Mr. Mueller: Respondent would object to the relevancy 
and the scope of Item 1 which appears in the attachment 
to the subpoena duces tecum. General Counsel requests 
the names, the dates of hire, lay off or discharge, classifi- 


cation or position, titles, wages, at the Employer’s Beloit, 
Wisconsin store for the period December 1965 to the present 
date. Respondent contends that such a request is beyond 
the scope of the pleadings. 


Trial Examiner: When was the subpoena served? 


Mr. Mueller: It was received June 27 in our office. I 
would guess General Counsel would know when it was 
served. 


14 Trial Examiner: Mr. Mueller, have you spoken to 
General Counsel about your objection to the subpoena 
before now? 


Mr. Mueller: Now, I didn’t. We have no objection to 
working out a stipulation as to the employees that were 
in the unit on the critical dates, but I don’t believe it’s 
relevant to have the employees in the unit continuously 
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from December 1965 to the present day, and it would be 
a very simple matter to work out such a stipulation. 


Mr. Selby: Miss Trial Examiner, we have no objection 
whatsoever to sitting down and trying to work out a stipu- 
lation with respect to who was employed by the Employer 
on the demand date. 


Trial Examiner: All right. I will call a short recess 
now for you to work out that stipulation. Hopefully, we 
will then have no problems about the subpoena as such. 


Mr. Selby: Excuse me, but before we go off the record, 
there are certain matters we will insist be presented. Now, 
this does not relate to everything that we have subpoenaed. 
We are talking about who was employed. We’re not talking 
about the other information we’re requesting. Wages, for 
one, in particular. 


Trial Examiner: Mr. Mueller, have you provided every- 
thing else asked for in the subpoena? 


Mr. Mueller: Nothing has been provided but we have 
the information from which it can. 


15 Trial Examiner: Are you prepared to give every- 
thing but this one objection you’re raising now as to 
who was employed at certain times? 


Mr. Mueller: And since Mr. Selby raises this further 
point as to wages, I would like to know the underlying 
reason or at what times he wants the wages. If he wants 
them from December to the present or if he wants them at 
a certain period of time. 


Mr. Selby: Well, I think the subpoena’s clear. 


Trial Examiner: Do you think you can get together on 
that? 


Mr. Selby: Sure. 


Trial Examiner: All right, there will be a short recess 
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for five minutes. If you need more time, let me know and 
we'll arrange something. 


(A short recess was taken.) 


Trial Examiner: The hearing is resumed. 


Mr. Mueller: While off the record counsel for the parties 
to this proceeding worked out a couple of stipulations 
respecting the information sought in the subpoena duces 
tecum. The first stipulation relates to the employees em- 
ployed by the Respondent in the appropriate unit in this 
proceeding on the demand date by the union, February 
14, 1966. I’ll read those employees that it has been stipu- 
lated to are in the appropriate unit. General Counsel is 
indicating that this appropriate unit excludes the meat 

department. Well, that’s already established as part 
16 of this hearing because it’s admitted in our Supple- 
mental Answer. 


Trial Examiner: Now, Mr. Mueller, if I could interrupt 
for a question, as I read the pleadings, there’s a unit de- 
scribed and the Respondent agrees that that is the appro- 
priate unit. 


Mr. Mueller: That’s correct. 


Trial Examiner: But says that the union demanded to 
represent a different unit. Now, can you explain to me 
just what the difference ist? I think I would understand 
this a lot better. 


Mr. Mueller: Well, also under subpoena was the original 
letter of demand dated February 14, and I think the answer 
to your question will be cleared up if I just introduce the 
letter either as a General Counsel’s exhibit or our own. 

Trial Examiner: I didn’t mean to make you present 
your cases out of order, but I did want to see just what the 
difference was. 

Mr. Mueller: You subpoenaed it, why don’t I mark it as 
your exhibit? 
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Mr. Selby: It makes no difference to me. It’s going to go 
in evidence one way or another. 


Trial Examiner: Why don’t you put it in as a joint 
exhibit? 
Mr. Mueller: All right. Mark this as Joint Exhibit 1. 
(The above-mentioned document was marked for 
identification as Joint Exhibit Number 1.) 


17 Mr. Mueller: Let the record show that all parties 

have agreed that submitted as Joint Exhibit Number 1 
are xerox copies and the original is being withdrawn with 
the permission of the Trial Examiner to be retained in our 
files. 


Trial Examiner: Joint Exhibit 1 is received. 


(Joint Exhibit 1 for identification was received in 
evidence.) 


Mr. Mueller: Miss Examiner, if you will refer then to the 
Joint Exhibit 1 and paragraph 7 which we’ve admitted as 
an appropriate unit, you will see that the units are not the 
same, and we can’t admit that the requested unit is the same 
as the alleged unit if they’re not the same. 


Trial Examiner: As I say, I still don’t—is the bone of 
contention the office clerical workers? 


Mr. Mueller: Pardon? 


Trial Examiner: Is the bone of contention the office 
clerical workers? 


Mr. Mueller: Janitors. 
Trial Examiner: What? 
Mr. Mueller: Janitors. 


Trial Examiner: This says excluding janitors. 


Mr. Mueller: If you read paragraph number 7, it says, 
‘all regular full time and all regular part time employees of 
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the Employer at its Beloit, Wisconsin, store, excluding 
meat department employees, store manager, Office clerical 
employees, guards and supervisors as defined in the 
18 Act.?? If you read the unit that was requested 
recognition within it reads differently because of 
janitors. 
Trial Examiner: I see, the janitors. 
Mr. Mueller: Right. 


Trial Examiner: Well, I was just trying to find what 
the substantive difference was of importance here. Now, 
I apologize again for interrupting you and let’s go on 
with the stipulations. 

Mr. Mueller: That’s quite all right. 

We’re back to the stipulation which I’ll start over on, 
and that is, the employees employed within the appropriate 
unit in this case on the demand date of February 14, 1966: 
Richard Barreau, B-a-r-r-e-a-U, Albert Bennett, B-e-n- 
n-e-t-t, — 


Mr. Selby: Excuse me one minute, I’m sorry, can we g0 
off the record for one moment? 


Trial Examiner: Yes. Off the record. 
(Discussion off the record.) 


Mr. Mueller: Number 3, Richard Breeden, B-r-e-e-d-e-n, 
Audrey Bunker, B-u-n-k-e-r, Leonard Buroker, B-u-r-0- 
k-e-r, Pauline Campbell, C-a-m-p-b-e-]-l, Nancy Fick, F-i-c-k, 
Diane Haime, H-a-i-m-e, William Hamblin, H-a-m-b-l-i-n, 
Harry Hamilton, H-a-m-i-l-t-o-n, Thomas Horner, H-o-r-n- 
e-r, Don Ingham, T-n-g-h-a-m, Edward Kallas, K-a-1-1-a-s, 
Diane Kaiser, K-a-i-s-e-r, Harvey Larsen, L-a-r-s-e-n, Eli- 

nor Lee, L-e-e, Michael Luttig, L-u-t-t-i-g, Frank 
19 Mitchell, M-i-t-c-h-e-l-l, Patsy Natale, N-a-t-a-l-e, 
Jean O’Donnell, 0-?-D-o-n-n-e-l-l, Merlin Rochester, 
R-o-c-h-e-s-t-e-r, Doris Saladino, S-a-l-a-d-i-n-o, Wayne 
Schlotte, S-c-h-l-o-t-t-e, Donna St. John, S-t-J-o-h-n, Otto 
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Stahl, S-t-a-h-l, Marvin Weick, W-e-i-c-k; and, it’s further 
stipulated that none of the mentioned employees which total 
26 were janitors. 


Trial Examiner: Off the record for a moment. 
(Discussion off the record.) 
Trial Examiner: Back on the record. 


Mr. Mueller: The second stipulation worked out between 
the parties relates to the wage increases granted. I will 
list the employees, the rate they were making prior to the 
increase and then the rate they were making after the 
increase. These wages increases were effective June 4, 1965. 
Al Bennett, $1.45 to $1.55—now, with respect to Mr. Ben- 
nett he has been granted an additional ten cent increase 
which will make his rate $1.65. However, it has not been 
determined conclusively whether this will be effective June 
25 or July 2d, the reason being—I guess we can stipulate 
to this—that these increases have to go through Roundy’s 
and they haven’t received the payroll sheet back yet. 
Audrey Bunker, $1.67 to $1.77; Nancy Fick, $1.25 to $1.35; 
Tom Horner, $1.70 to $1.80; Diane Kaiser, $1.25 to $1.35; 
Mike Luttig, $1.25 to $1.35; Leonard Buroker, $1.35 to 
$1.45; Patsy Natale, $1.35 to $1.45; Wayne Schlotte, $1.50 
to $1.60; Kenneth Ackerman, $1.35 to $1.45; Harry Hamil- 

ton, $1.35 to $1.45; William Hamblin, $1.35 to $1.45; 
20 Richard Breeden, $1.35 to $1.45; Marvin Weick, 

$1.35 to $1.45; Harley Larsen, $1.25 to $1.35; Richard 
Barreanu, $1.25 to $1.35. 


Those are the two stipulations we worked out and Re- 
spondent is willing to stipulate to those. 


Mr. Selby: General Counsel’s willing to stipulate to both 
of those stipulations, as proposed. 


Trial Examiner: And does that take care of the sub- 
poena? 
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Mr. Mueller: Excuse me, may we have a response from 
Charging Party’s counsel? 


Mr. Loeffler: Those stipulations are satisfactory. I think 
Mr. Mueller and I have another one relating to the inter- 
relationship between the ‘Amended Answer and the objec- 
tions. Is that right? 


Mr. Mueller: Yes. 


Mr. Loeffler: Well, it’s not my turn, I guess. Apparently 
there’s still something from General Counsel. 


Mr. Selby: The General Counsel is satisfied the infor- 
mation the parties have stipulated to is in accord with the 
request of the subpoena of Mr. Kozel. 


Mr. Loeffler: The other stipulation which was reached, 
given Respondent’s Amended and Supplemental Answer, 
number one, and particularly allegation 1, we’ve reached 
an understanding that we may treat the allegation there as 
an admission to the following objections. Initially, I'll say 

that the union will dismiss objection number six, Or 


21 ~+—-withdraw it. Now, Objection number 5 is still open 

to litigation because that was not admitted by Re- 
spondent’s Amended and Supplemental Answer. However, 
objections, one, two, three, and four are deemed admitted 
by the Respondent, and we withdraw six. 


Mr. Mueller: May we go off the record? 

Trial Examiner: Off the record. 
(Discussion off the record.) 

Trial Examiner: On the record. 


Mr. Loeffler: Pursuant to an understanding reached be- 
tween counsel for Charging Party and counsel for the 
Respondent, Respondent admits objections, union objec- 
tions paragraph two, three, and four, and pursuant to this 
understanding the union withdraws number six, and re- 
maining to be litigated will be objections one and five. 
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Mr. Mueller: May I make a short addition to that? In 
the off-the-record discussion in forming the stipulation it 
was pointed out that paragraph numbered number two in 
the objections corresponds with paragraph 5(e) of the 
Complaint, paragraph numbered number three of the objec- 
tions corresponds to 5(e) and (f) of the Complaint, and 
paragraph numbered number four corresponds to para- 
graph 5(b) of the Complaint and paragraph numbered num- 
ber five corresponds to paragraph 5(a) of the Complaint. 
With that understanding the stipulation is acceptable to 
Respondent. May I also ask, since you withdrew number 

six, could Mrs. Lee be released from her subpoena? 


22 Mr. Loeffler: Sure. May we be off the record? 
Trial Examiner: Off the record. 
(Discussion off the record.) 
Trial Examiner: Back on the record. 


Mr. Mueller: I’ve had marked as Respondent’s Exhibit 3 
which is a March 21 telegram from Mr. Loeffler and Re- 
spondent’s Exhibit 4 which is a March 24, 1966 letter 
addressed to Mr. George Squillacote containing the more 
detailed objections, and I offer Respondent’s Exhibits 3 
and 4 in evidence. 


Mr. Selby: No objection. 
Mr. Loeffler : No objection. 


Trial Examiner: There being no objection, they'll be 
received with the addition that it’s not to be indicated as 
a ruling of any sort by the Examiner at this time that she 
has any power to pass on the objection based on the time 
element. 


(Respondent’s Exhibits 3 and 4 for identification 
were received in evidence.) 


You'll provide copies for the Reporter within a few days, 
I trust? 
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Mr. Mueller: Yes, I will. 
Trial Examiner: Any other preliminaries? 


Mr. Selby: Yes. At this time the General Counsel pro- 
poses a stipulation with respect to GC Exhibits 7(a) 
through 7(q) which are authorization cards of various em- 

ployees of the Employer with respect to the Charging 
23 Party in the case herein. The General Counsel pro- 

poses that the signatures on these cards are authentic 
and they are the individuals they purport to be and that 
the dates indicated on the face of the card was written by 
the individual on the date indicated on the card. 


Mr. Mueller: Respondent, in response to that stipula- 
tion, would—is not going to contest the signatures on those 
eards or the dates, and make issues of those facts, but 
would state and reaffirm its position that Respondent has 


never been obligated to recognize or bargain with the union 
and this is a continuing fact. 


Trial Examiner: This is probably not relevant, but I 
don’t know yet, are any of these 17 cards signed by 
janitors? 

Mr. Mueller: No, not that I know of. 

Mr. Selby: No. 

Trial Examiner: All right. 


Mr. Mueller: I would say because of the approach that 
Respondent has taken to this proceeding we could very well 
contend that the cards themselves were irrelevant, but again 
we’re not going to contest the signatures or the dates on 
those cards. 


Trial Examiner: And you also agree that they are mem- 
bers of the appropriate unit? 


Mr. Mueller: I’m certainly not going to dispute that 
whoever signed that, if their name is the same as who 
24 we stipulated in the unit, it’s not the same person. 
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Mr. Selby: At this point I want to clarify the 
record. I indicated there was General Counsel’s 7 (a) 
through (q). I mispoke myself. It would be 7 (a) through 
7 (p). So, there’s one card less. There are 17 cards, 7 (a) 
through 7 (p). 

Is that stipulation acceptable? 


Mr. Mueller: Well, I’m stipulating as to the dates and 
signatures. 

Mr. Selby: That’s what I proposed. 

Trial Examiner: Are you going to withdraw those? 


Mr. Selby: I’m offering these documents into evidence 
as General Counsel’s 7 (a) through 7 (p) and requesting 
permission to withdraw them for copying purposes. 

Trial Examiner: You’ll get the copies within a few days? 

Mr. Selby: Yes ma’am. 

Trial Examiner: They are received. 


(General Counsel’s Exhibit 7 (a) through (q) was 
received in evidence.) 


Mr. Selby: That’s all the stipulations General Counsel 
has at this time. I wonder if we could take a five minute 
or longer break if you wanted to? There are some people 
here that we had for purposes of introducing the cards if 
that was necessary and I’ll have to excuse them now. 


Trial Examiner: You need five minutes, about, to de- 
cide? All right, we'll recess now for five minutes. 


25 (A short recess was taken.) 
Trial Examiner: On the record. 


We'll recess until 1:15. 


(Whereupon, at 12:20 o’clock p.m., the hearing was re- 
cessed until 1:15 o’clock p.m., the same day.) 
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26 AFTERNOON SESSION 
(1:80 o’clock p.m.) 


Trial Examiner Klein: The hearing is resumed. Mr. 
Selby? 


Mr. Mueller: Prior to the reopening of the hearing, coun- 
sel of the various parties again had discussions as to a 
stipulation, and it was agreed that the following stipulation 
would be offered: that the 26 employees who were listed 
as in the bargaining unit previously this morning on the 
record are the same employees and the only employees 
that would have been employed in the unit as requested 
by the union in its February 14, 1966 demand letter. 


Mr. Selby: The stipulation as proposed is agreeable to 
the General Counsel. 


Trial Examiner: Mr. Loeffler? 
Mr. Loeffler: Accepted. 
Trial Examiner: Anymore stipulations? If not, in the 


absence of anymore, at this time T’d like to request, if I 
could, a short statement, very brief, from the parties as 
to what the issues are at this point, the positions of the 
parties on the case that’s left after the stipulations. 


Mr. Selby: The General Counsel is going to adduce testi- 
mony from witnesses concerning conduct engaged in by 
the Respondent in this case indicating that at no time did it 
have a good faith doubt of the union’s majority status and 

that in furtherance of our proof, that there was no good 
27 faith doubt, we will show statements indicating 

Employer knowledge of the primary union solicitor 
and threats made by the Employer to the employees con- 
cerning loss of hours and wages for purposes of adding 
flavor and understandability to what we assert is a Joy 
Silk Mills type of violation in this case. 


Trial Examiner: And that will be evidence of the same 
8(a)1 that has been admitted? 
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Mr. Selby: That’s right, but it will be for the most part 
short testimony in that regard. 


Inasmuch as the Respondent has not admitted violating 
Section 8(a)3 of the Act by the constructive discharge of 
Mr, Kallas, the discharge in the Complaint, we intend to 
adduce evidence indicating and proving that the motivation 
of the Employer was to cause him to quit his employment. 
With respect to the 8(a)5 allegations it’s our position 
that the vast amount of 8(a)1 conduct together with the 
constructive discharge of Mr. Kallas and the refusal to 
recognize when there was no doubt of the majority status 
constitutes the 8-5. 


Trial Examiner: Mr. Loeffler, that about coincides with 
your views, doesn’t it? 


Mr. Loeffler: Yes. In addition, Miss Trial Examiner, I 
think we have one more stipulation to go, and we’ll do this 
right now, between the Respondent and the Charging Party. 
This particular letter from the Regional Director was 


issued by the Regional Director March 21st, 1966. It’s 
28 addressed to myself with copies to Mr. Mueller and 
to the union. 


Trial Examiner: Do you have copies or will you have to 
withdraw it? 


Mr. Loeffler: I’ll have to withdraw it and make copies. 
Of course, although we do take the position that the timeli- 
ness of the objections cannot be litigated in this forum be- 
cause of the failure to appeal the Regional Director’s 
decision, even if that weren’t the case, we would argue the 
purpose of the five-day rule was well satisfied here with the 
telegram and the subsequent detailed position. Addition- 
ally, that letter, we would argue, stops either party from 
claiming that the union was untimely because that was a 
letter received within the five-day period indicating to the 
union that the Regional Director regarded that telegram as 
timely notice and in reliance upon that telegram the detailed 
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statement of position heralded in the telegram was then 
sent later. 


timony in support of our allegation 
that an appropriat instance would be an 
order directing, if to have com- 
mitted an 8(a)5 allegation, 
to compensate the employees 
they are now receiving and 
throughout the litigation an 


Trial Examiner : Before you go o0—— 
Mr. Loeffler: I’ll call that Charging Party’s 1. 
(The above-mentioned document was marked for 
identification as Charging Party’s Exhibit Number 1.) 
Trial Examiner: Is there any objection, Mr. Mueller? 
Mr. Mueller: No objection to the receipt in evidence— 
that is the March 21, 1966 letter? 
Trial Examiner: That’s right. 
It will be marked and received and two copies substituted 
when it is withdrawn. 
(Charging Party’s Exhibit 1 for identification was 
received in evidence.) 
Mr. Mueller, do you care to make a brief statement of 
position? 


Mr. Mueller: My only statement would be that I think 
General Counsel’s short resume of what the issues are is 
beyond the scope of the pleadings somewhat in that the 
issues as—l’m not quite sure what you see as designated 
being left to be litigated. He intermixed with the desig- 
nation certain proofs that he’s going to offer and I suppose 
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a question is going to be whether or not that proof is admis- 
sible because of any issue remaining to be litigated. 
Trial Examiner: What do you believe the issues remain- 
ing are? 
Mr. Mueller: I think we place upon each other the 
Amended and Supplemental Answer and Complaint 
30 and also bring into that the objections, I would be- 
lieve we have left as an issue as alleged in the Com- 
plaint, paragraph 5(a). 
Trial Examiner: That’s not really at this point a factual 
issue, is it? That’s based entirely on the letters. 
Mr. Mueller: That’s an issue. I’m not saying whether 
it’s factual or legal. I’m just saying that’s an issue. 


Trial Examiner: Uh huh. 


Mr. Mueller: After all, your issues are determined by 
your pleadings. Otherwise, let’s not have pleadings and 
let’s go ahead and just talk about the case. 


Since there’s no admission to paragraph 6, obviously, 
that would remain an issue. 


Trial Examiner: Paragraph 6? That’s the 8(a)3, isn’t 
it? 

Mr. Mueller: Right, that would remain an issue. How- 
ever, whether or not the evidence is admissible, we’ll get to 
that question when it comes up at the proper time. 


There are certain issues that remain—— 


Trial Examiner: You stated earlier your basic position 
is that Respondent had no obligation to bargain when the 
demand was made? 


Mr. Mueller: That’s correct. 
Trial Examiner: Fine. Let’s proceed. 
Mr. Selby: I’d like to ask Respondent what their reason 
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31 _—to bargain. 
Mr. Mueller: That’s a matter of my defense. 
Mr. Selby: 1’d like to know right now. 
Trial Examiner: No colloquy, gentlemen. 
Mr. Selby: Well, we’re asking for positions at this time. 


Trial Examiner: Yes, would you care to explain? I think 
it would make the evidence that much more intelligible. 


Mr. Mueller: I should explain my defense prior to the 
time their case in chief goes on? 


Trial Examiner: I’m not going to force you to. 
Mr. Mueller: I should hope not. 


Trial Examiner: Everybody has stipulated so well to 
everything I thought we could get right down to the heart 
of this case. 


Mr. Mueller: I believe we’re down to the heart of this 
case right now and it’s ready to be tried. 


Trial Examiner: Fine. Would you proceed? 
Mr. Selby: OK. General Counsel calls Rick Barreau. 
Whereupon, 
RICHARD BARREAU 


was called as a witness by and on behalf of General Counsel 
and after being duly sworn, was examined and testified as 
follows: 


DIRECT EXAMINATION 


Q. (By Mr. Selby) Mr. Barreau, please give your 
32 name and address, spelling your last name? 


A. Richard Barreau, B-a-r-r-e-a-u, 94314 Buclid 
Avenue, Beloit. 


Q. How old are you? 

A. Seventeen. 

Q. Were you employed by the Zinke’s Food Company? 

A. Yes, I was. 

Q. For what period of time were you employed by them? 

A. From about last August until three weeks ago. 

Q. What were you doing? 

A. Stock boy and carry out. 

Q. Mr. Barreau, you are aware of an election having 
been conducted at the Zinke’s Food Stores? 

A. Yes. 

Q. Under the auspices of the NLRB? 

A. (Witness nods head.) 

Q. Prior to the election, do you recall having a conver- 
sation with Mr. Thomas Kozel? 

A. Yes. 


Q. Who is Mr. Thomas Kozel? 
A. The manager of Zinke’s Shop Right. 


Q. Do you recall about when in point of time this conver- 
sation took place? 
A. Ihave no idea. It was before the election. 


Mr. Mueller: I’m going to have to object. I don’t 

33 see the relevancy of this, I don’t know where it’s 

going to lead us to. If it’s going to lead us to a particu- 

lar conversation of what was said between the two of them, 

I don’t know where in the posture of the pleadings this 
evidence is admissible as being relevant. 


Trial Examiner: Mr. Mueller, I thing that was one of 
the reasons we tried, we gave you an opportunity to state 
the nature of your defense. Since you haven’t nailed it 
down that way— 
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Mr. Mueller: This isn’t my defense. This is what’s re- 
maining to be litigated. 


Trial Examiner: If I may finish my statement, please? 


I believe Mr. Selby’s position is that the majority of 
authorization cards had been signed and valid on the de- 
mand date. The union thereafter lost the election and it’s 
his contention that the 8(a)1 conduct which you have 
admitted caused the loss of the majority and I think it is, 
therefore, quite appropriate for him to present evidence 
designed to show that. ‘And, for that reason I’m overruling 
your objection and will permit him to continue his exami- 
nation. 


Mr. Mueller: May I ask, you’re going to allow this evi- 
dence not withstanding that it’s the same 8(a)1 that’s 
admitted? 

Trial Examiner: That is my ruling. 

Mr. Mueller: What is the issue, then, that it pertains to, 
if I may ask, so that I might know where we’re going? 


Trial Examiner: I think, Mr. Mueller, I just stated 
34 the way I see it. That’s why I have given you an 
opportunity — 


Mr. Mueller: Is this—— 


Trial Examiner: If I may, please—if you would like to 
state your position, I’m not compelling you to give your 
defense at this time, but in the absence of that I’m ruling 
that Mr. Selby is entitled to put in evidence of specific con- 
duct in support of his contention he stated, that the specific 
conduct of the Employer caused the union to lose the elec- 
tion after it had a majority of authorization cards. 


Mr. Mueller: Miss Examiner, that’s a finding of fact that 
you—— 


Trial Examiner: Mr. Mueller, I’ve ruled. I’m going to 
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make that finding one way or another on the basis of evi- 
dence. You may have an exception. 


Mr. Mueller: Is this a judicial proceeding or an adminis- 
trative investigation? 

Trial Examiner: This is a complaint proceeding. 

Mr. Mueller: Quasi-judicial? 

Trial Examiner: I’ve made my ruling and you have an 
exception. 

Mr. Mueller: Well, let the record show—— 

Trial Examiner: Will you please—— 

Mr. Mueller: Let the record show, since you didn’t state 
the preliminary statements that is usual to these proceed- 
ings, that I am entitled to a continuing exception to your 

ruling. 
35 Trial Examiner: Mr. Mueller, you were provided 
with—— 

Mr. Mueller: A continuing objection? 

Trial Examiner: No, an opening statement when the 
Complaint was filed. 

Mr. Mueller: No, no. 


Trial Examiner: You have a continuing exception to the 
line of questioning. 

Mr. Mueller: Also a continuing objection? I have the 
continuing objection to the ruling? 

Trial Examiner: Mr. Mueller, I have ruled that Mr. 
Selby may continue on the course of examination he has 
started. 


Mr. Mueller: Would you see to it the record shows I 
except to your ruling? 


Trial Examiner: I said you have a continuing exception. 
Please proceed. 
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Q. (By Mr. Selby) Mr. Barreau, directing your attention 
to this conversation you’ve indicated to us before, will you 
tell us where it took place? 

A. It was in the store by the dairy case. 

Q. Do you recall what time of the day or night it was? 

A. It was at night. 

Q. All right, was anybody else present? 

A. Not at the time, no, there wasn t. 

Q. What do you recall being said during the conversa- 
tion? 

A. Well, he was telling me—— 


36 Q. Who’s he? 
A. Mr. Kozel. 
Mr. Mueller: When was this? 


Mr. Selby: I think the witness has indicated it was at 
some point of time prior to the election. 


Mr. Mueller: Can we get it down any further than that, 
just for purposes of cross examination? 


Trial Examiner: Mr. Mueller, you'll have your oppor- 
tunity to cross examine. 


Mr. Mueller: Well, I want to have my notes so I can 
cross examine. 


Q. (By Mr. Selby)Mr. Barreau, in point of time, can 
you tell us approximately how many weeks prior to the 
election this conversation took place? 


A. Limagine about two weeks. 


Q. Fine. Now, will you tell us what was said during the 
conversation and by whom? 

A. Well, Mr. Kozel was telling me that if the union came 
in he would have to hire night stockers to come in because 
he couldn’t afford the wages of, you know, the kids, because 


71 


they usually stock shelves at night and that, in turn, would 
eliminate a few of the kids because they could hire men 
after 9:00 o’clock to do the work and it would take them 
half the time because there’d be no customers in the store 
then. 


Q. Why couldn’t the kids, as you referred to them, work 
at night doing night stocking? 
37 A. Well, most of the kids are under 18 and he 
wouldn’t allow them to work after 9:00 o'clock when 
they’re under 18. 

Q. Do you know whether there’s a Wisconsin Industrial 
Commission rule that prohibits that type of work after 
9:00 by children under 18? 

A. I’ve heard there’s a law they couldn’t work after 9:00, 
but I wasn’t sure of it. 


Mr. Selby: No further questions. 


Trial Examiner: Mr. Loeffler, do you have any questions? 


Mr. Loeffler: No questions. 

Mr. Mueller: I have no questions. 

Trial Examiner: Thank you very much. 
(Witness excused.) 

Off the record. 
(Discussion off the record.) 

Trial Examiner: On the record, please. 


I thought I had my ruling clearly made. I will state it 
once more. 


Mr. Mueller: In other words, if I give my statement of 
position—— 


Trial Examiner: May I? May I continue my statement, 
please? 


72 


The 8(a)1 has been admitted. On the basis of an admis- 
sion of 8(a)1 I would assume an order under 8(a)1 would 
be in order. There might possibly be some reason for 
38 testimony as to remedy, but putting that aside, I am 
not sure, and I’m ruling at this point, that the admis- 
sion of 8(a)1 is not necessarily sufficient for a determina- 
tion of whether 8(a)1 misconduct did cause @ loss of 
majority by the union, which I understand is the 8(a)5, the 
gravumen of the 8(a)5 complaint. Have I stated your 
position? 


Mr. Selby: Yes, Miss Trial Examiner. 


Trial Examiner: Therefore, I have ruled, and I rule 
again, that Mr. Selby may present evidence of the conduct 
which he claims is relevant to the 8(a)5 even though it 

e been 8(a)1 conduct which you have admitted. 


Trial Examiner: That 
Mueller, I suggest that it’ 
opportunity to state 
have any factual issue here, 
fense is. We may have simply 
clusion to be drawn from admitted 
don’t want to state your defense I have 
Selby may put in his case. 


Mr. Mueller: Well, I think then in view of your statement 
that this is getting in under 8(a)5 which, previously, or at 
least I didn’t understand that’s what you were saying, I 
would then at this time state our position as to our position 
of defense. 


Trial Examiner: All right. 


39 Mr. Mueller: If that means we’re not going to be 
litigating a dead horse, or at least raises that possi- 
bility. 


Trial Examiner: Fine, I’m trying to find out really what 
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the issues are here and that we’re going to have testimony 
on. 


Mr. Mueller: As I stated, Respondent has not admitted 
paragraph 6 of the Complaint which alleges the construc- 
tive discharge. Now, I take it that would be, therefore you 
would receive factual testimony so that you might make a 
determination on that. 


Trial Examiner: Yes. 


Mr. Mueller: Our position basically on that is we feel 
that any evidence to be offered or to be adduced as to para- 
graph 6 of the Complaint and the constructive discharge 
is irrelevant because the matter has, he has been offered 
reinstatement, he refused, he’s been given back pay—— 


Trial Examiner: I understand your position on the 
8(a)3. What is your position on the 8(a)5? 


Mr. Mueller: On the 8(a)5, on the date of demand it’s 
basically that the Employer, doubting the genuineness of 
proving the majority by offer of a card check, stated so 
in his reply letter, and this I’ll offer, the reply letter, and 
I'll also offer evidence of past representation cases which 
give the basis for this doubt of the genuineness proving 
the majority status by authorization cards, and that not- 

withstanding there might be bargaining relief sought, 
40 it cannot be granted because the objections were not 

timely filed or in sufficient form, and under the 
present—— 


Trial Examiner: May I interrupt at that point? That 
is objections to the election, but what is the relevance of 
the cards on the demand date? Assume, let’s assume for 
the moment, I’m trying to clarify the issues— 


Mr. Mueller: Yes, go right ahead. 


Trial Examiner: ——assume for the moment the Re- 
gional Director was wrong—— 
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Mr. Mueller: All right. 


Trial Examiner: ——when he ruled that the objections 
were timely. That would not dispose of the General Coun- 
sel’s and the union’s claim of a majority on the demand 
date. 


Mr. Mueller: And destruction by certain conduct, which 
would follow, right? 


Trial Examiner: I’m talking about just the demand date. 


Mr. Mueller: And the majority status and that’s destruc- 
tion. However, even assuming that, bargaining relief could 
not be granted because the objections to the election, the 
election cannot be disposed of unless there’s a proper 
objection, timely and in sufficient form. 


Trial Examiner: I think there’s a legal issue nobody’s 
quite ready to agree to at this point. 


Mr. Mueller: Following which bargaining relief can be 
granted. In other words, assuming that the union had 
41 a majority status on the demand date and assuming 
that that majority status was destroyed by the com- 
mission of 8(a)1, bargaining relief is precluded because 
of the technicality of the objections not being timely filed 
nor in sufficient form. Now, that’s the legal issues, one 
which you’ve already indicated you don’t know whether 
or not you have the jurisdiction to decide, but briefing will 
take care of that. 


Trial Examiner: All right. One more question I want 
to ask you on your position, then I do want to get on with 
the testimony, and that is, if it were found, if the evidence 
led to a conclusion that Respondent did not have a good 
faith doubt of the majority status on the demand date, 
is it your position that still because of the subsequent loss 
of an election there could be no bargaining right? 


Mr. Mueller: Well, the good faith doubt, our position 
is good faith doubt springs from the fact of the doubting 
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of the showing of a majority status by authorization cards. 
Trial Examiner: I’m not sure—— 


Mr. Mueller: In other words, just because someone 
makes a demand doesn’t mean that you have to recognize 
them, and the law isn’t that far yet. In other words, when 
the demand is made the Employer can in good faith doubt 
that majority status and is entitled to an election to deter- 
mine the majority status. 


Trial Examiner: I see. Now, in answer to my question, 

just a straight answer I would like, if on the demand 

42 date the Employer, the Respondent, had no doubt 

about the authenticity of these authorization cards, 

is it your position that it would still not be obliged to bar- 
gain at that point but could insist on an election? 


Mr. Mueller: Well, I’d have to go outside the facts of 
the case to answer that, and I don’t know if you want me 
to do that. 


Trial Examiner: No, let’s proceed with the testimony. 
I’ve been trying to simplify the issues and I think I’m 
just at this point not getting that. 


Mr. Mueller: May I hear the question once again? May- 
beI can give you a straight answer. 


Trial Examiner: My question was, if on the demand date 
the Respondent had no doubt about the authenticity of the 
authorization by a majority of the unit employees, is it your 
position that it would still not be obliged to bargain, but 
would be entitled to an election? 


Mr. Mueller: I would guess that’s an academic question 
. and the answer to that would have to be that, I think you 
asked me in the negative, I would believe it would be no. 
And may I explain my ‘‘no’’ so you’ll know what I mean by 
that? 


Trial Examiner: Yes. 


Mr. Mueller: In other words, if he had no good faith 
doubt as to the majority status, then bargaining relief 
would be in order. However, the position of Respond- 

43 ent is that there was good faith doubt. 


Trial Examiner: All right, with that let’s proceed, 
Mr. Selby. 


Mr. Mueller: Now, may I ask how this discussion, what 
effect this discussion has on your prior ruling on my objec- 
tion as to the introduction of this—— 


Trial Examiner: It changes not a thing. 
Mr. Mueller: And you’re—— 


Trial Examiner: I’m allowing Mr. Selby go ahead with 
the evidence as he started. 


Mr. Selby: Yes, I would just like to recall Mr. Barreau 
for two questions. 


Trial Examiner: All right. You’re under oath, Mr. 
Barreau. 


(Witness Richard Barreau resumed the stand.) 
FURTHER DIRECT EXAMINATION 


Q. (By Mr. Selby) Mr. Barreau, at the time you heard 
this conversation you described earlier between yourself 
and Mr. Kozel, do you know approximately how many 
employees of Zinke’s were under 18 years old? 

A. Well, I think all the boys. 


Q. How many would that be? 
A. About five, I think, five. 


Q. Do you know whether these other five under-18-year- 
olds had any conversations with Mr. Kozel concerning what 
you’ve described to us? 
44 A. Not that I know of. They might have. 
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Q. Did you have any conversations with them? 
A. Besides this one? 


Q. No, did you have any conversations with the other 
under-18-year-old employees concerning your discussion 
with Mr. Kozel? 


A. No. Well, I told maybe one of them about it, one or 
two of them, but that’s about all. 


Q. How many? 
A. Well, Mr. Kallas for one. 


Q. Mr. Kallas? 
A. Yes, but he isn’t one of the boys. 


Q. How about the under-18-year-olds? 
A. Two of them I think. 


Q. Do you recall their names? 
A. Mike Luttig for one and Harley Larsen. 


Mr. Selby: No further questions. 

Mr. Loeffler: I have no questions. 

Mr. Mueller: I have no questions. 

Trial Examiner: Thank you again, Mr. Barreau. 
(Witness excused.) 

Mr. Selby: Mr. Kallas, please take the stand. 
Whereupon, 

EDWARD KALLAS 


was called as a witness by and on behalf of General Coun- 
sel and, after being duly sworn, was examined and testified 
as follows: 


45 DIRECT EXAMINATION 


Q. (By Mr. Selby) Will you please give us your 
name and address, spelling your last name? 
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A. Edward Kallas, K-a-l-l-a-s, 226 Fisher Road, South 
Beloit, Wisconsin. 

Q. How old are you, Mr. Kallas? 

A. Twenty-five. 

Q. Have you been employed by the Zinke’s Food grocery 
store? 

A. Yes, Ihave. 

Q. What was the period of time that you were employed 
by them? 

A. From the middle of October of ’64 until April of ’66. 


Q. And what were your duties for the store? 
A. Inthe produce department. 


Q. You worked in the produce department? 
A. Yes. 


Q. Anybody else work in the produce department with 
yout 
A. Yes. 


Q. What were their names? 
A. Well, there were several! of them. 


Q. Let us say for the period February through March 
1966? 

A. Wayne Schlotte was part time and Diane Haime was 
full time. 


Q. Who was the person to whom you were respon- 
sible? 
46 A. Tom Kozel. 


Q. Now, directing your attention, Mr. Kallas, to 
January 23d, 1966, was there any unusual occurrence in the 
store on that day? 

A. Yes, on that day I quit, notified them that I was going 
to quit. 
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Q. I’m sorry, I didn’t hear you. 

A. I say, on that day I notified them that I was going to 
quit. 

Q. Kozel? 

A. Yes. 


Q. All right. What was the reason for telling him this? 

A. The reason was because they kept on finding fault with 
the department, with my work and with the other work of 
those who worked in there, all the time, increasing, and I 
couldn’t take any more of it. 


Q. I’m sorry, I didn’t hear the last part of your answer. 

A. I said it was increasing all the time to the point where 
I couldn’t take any more, on that day. 

Q. What were some of the things that were happening? 

A. That he did? 


Q. Yeah. 

A. Well, he’d, as I said, find fault with the help, if they 
weren’t working to the best ability, talking too much, things 
weren’t being rotated, work wasn’t being done—— 

47 Trial Examiner: Would you please try to talk a 
little louder? We can all get it easier. 


The Witness: And we weren’t checking the rack where 
the produce was displayed and we weren’t removing the 
spoiled garbage, as they call it, off from the rack. 


Q. (By Mr. Selby) Now, did you have any special respon- 
sibility in this regard? 
A. Yes, I was to see that it got off. 


Q. Do you recall anything further in your conversation 
with Mr. Kozel that afternoon? 

A. Yes. I told him that I was going to leave as soon as 
he found someone else or I would stay until he trained some- 
one, and he only replied, ‘‘Oh, yeah,’? and then walked 
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away. Later in the afternoon he called me over to the other 
side of the store and he told me that he wasn’t finding fault 
with my work, that he was trying to help me, but instead of 
helping me he hurt me, and that I should reconsider what I 
was going to do because it was my decision. 


Q. Do you recall anything further in that conversation? 
A. He asked me to let him know. 


Q. Was that the end of the conversation? 
A. As far as I remember. 


Q. Was anybody else present during this conversation? 
A. No, no one was present. 


Q. About how long did it take? 
48 A. Maybe five minutes. 


Q. And where did it take place? 
A. In the back storage area of the store, the grocery 
section. 


Q. Mr. Kallas, directing your attention to the next day, 
did you have a conversation with Tom Horner? 

A. Yes, I did. I came to the store at ten o’clock, or there- 
abouts, and Tom Horner came up to me and said that Tom 
had told him that I was the worst produce manager he ever 
had. ; 


Mr. Mueller: I object. This is heresay. 


Trial Examiner: Objection sustained. You can reword 
the question. Meanwhile, who is Horner? 


Mr. Selby: Wait, Miss Trial Examiner, before you sus- 
tain this objection, which you’ve done already, we’re not 
offering this statement for the truth of the matter asserted. 
We're offering it to show what conduct was engaged in by 
Mr. Kallas as a result of what was told to him. 


Trial Examiner: I understand that. 
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Mr. Selby: Whether or not that statement is in fact true 
we’re not asserting, but we need that statement to proceed 
farther in this hearing, to make it understandable. 


Trial Examiner: And I still think you can reword the 
question. It’s not a terribly vital matter. 


Mr. Selby: The original question was, did you have a 

conversation with Mr. Horner, Mr. Kallas, and he’s 

49 telling us about the conversation. I don’t know how 

else I can reword it. He’s telling us what the conver- 
sation was about. 


Trial Examiner: Mr. Selby—well, Mr. Kallas, who is Mr. 
Horner? 


The Witness: He’s a part-time grocery man. 
Trial Examiner: He’s just an employee? 
The Witness: Yes. 


Trial Examiner: I sustain the objection. Proceed. 


Mr. Selby: Miss Trial Examiner, can you tell me why 
you’re sustaining the objection? ‘ 


Trial Examiner: All I know is, he’s been asked what 
somebody said to him who is not a representative of the 
Employer. The objection was that it was hearsay, and as 
of this time, it sounds like hearsay. Now, please proceed. 


Mr. Selby: Can I just say one thing, Miss Trial Exam- 
iner? This individual is only relating to us a conversation 
which he had. He’s telling us about a conversation he had 
with Mr. Horner, and that’s all I’m having him testify to. 
I don’t see how that’s hearsay. He’s testifying to some- 
thing he heard, namely, that Mr. Horner told him some- 
thing. Now, he either told him or he didn’t tell him. 


Trial Examiner: You have an exception. Will you please 
proceed? 


Q. (By Mr. Selby) Mr. Kallas, what transpired after 
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your conversation with Mr. Horner, if anything? 
50 A. Well, I went back to the produce department 
to pick up a few of my things, and by that time Tom 

Kozel came down and asked me if I was going to stay or 
not, and I replied that I could not stay after having been 
told I was the worst produce manager he ever had. He 
said, ‘‘I did not say that.’”? He said, ‘‘I only added you 
were not the worst, you were the second worst.” Then I 
became angry and said a lot of things. I told him that he 
had 150 people working in the store since I came that have 
gone and left and that he found faults with every one of 
them until they either quit or were fired. He said, ‘‘There 
may have been 150, but there were 150 that weren’t any 
good.”’ I said, ‘‘No, it wasn’t that they weren’t any good.”’ 
Then, I said he wasn’t any good, not the employees, and it 
was he who was ruining his own business, that he wouldn’t 
pay any attention to the decent customers, but only to some 
of the whores that came into the store. 

Trial Examiner: Try to keep your voice ‘up, please. 

Q. (By Mr. Selby) Do you recall anything else? 

A. Not at the present time, not right now. 


Q. What happened after that? 

A. Then I left the store. I told him that I don’t get mad 
very often, but when I do I’m a son of a bitch. He patted 
me on the shoulder and walked away and I left the store. 

Q. Did you come back to work the next day for Zinke’s? 

A. No, I did not. 
51 Q. Where did you go to work? 
A. The next day I got a job at Piggly Wiggly. 

Q. What department? 

A. As produce man in the produce department. 

A. The next day I got a job at Piggly Wiggly. 

A. I worked there from Wednesday until Friday after- 

noon, late. 
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Q. Directing your attention to about January 28, did you 
have a phone conversation with Tom Kozel? 

A. Yes. I called him on the phone and asked if he’d like 
to talk to me, and he said yes. So, I went over to the store 
and I explained to him that the day that I quit was perhaps 
the day that I shouldn’t have come to work because I 
couldn’t take any of that any more, and I said I said a lot 
of things perhaps I shouldn’t have said, but I meant all of 
them. He said, ‘‘We all say things sometimes we don’t mean 
or shouldn’t say.’’ He asked if I wanted to come back, and 
I said I did. He said, ‘‘Do you really?” And I said, ‘‘Yes.”’ 
He asked when, and I said ‘‘Today.’’ He said, ‘‘Today?’’ 
And I said, ‘‘Yes.”’ 


Q. Did you come to work that day? 
A. Yes. 


Q. And you worked until what date? 
Mr. Mueller: Can you establish what day that was? 


Mr. Selby: I directed his attention to January 28 and 
asked him if he had a conversation on the phone, he said he 
did, and he went down to the store and had a conversation 

with Mr. 


52. Q. (By Mr. Selby) How long did you continue 
working then from that day? 


A. I continued working until Thursday before Easter. I 
guess it was about the 7th of April. 


Q. About the 7th of April? 
A. Yes. 


Q. Directing your attention to early February, 1966, Mr. 
Kallas, did you have a conversation with William Moreth? 


A. Yes, I did. 


Q. Who’s William Moreth? 
A. He’s the representative of the Retail Clerks union. 
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Q. The Charging Party in this case? 
A. Yes. 


Q. Will you tell us what occurred in that conversation? 

A. He asked me if I was interested in the union, if I ever 
gave it much thought, and I told him I was. He explained 
about the union and we together went over to Doris Sala- 
dino’s apartment—— 


Q. Doris Saladino is an employee? 
A. Yes, a checker, and she still is. 


Q. What happened there? 

A. There he explained the benefits of a union and ex- 
plained the Kohl’s contract to us as an example and ex- 
plained to us that we had the right by law to organize in a 

store, we were protected by law, and explained to us 
53 the cards and that by signing the cards we were 
authorizing the union to represent us, if we had a majority 
they would make a demand to be recognized. 


Mr. Mueller: Did we establish a date of this conversa- 
tion? 


Mr. Selby: That conversation was some time in early 
February, is that right? 


The Witness: Yes. 


Q. (By Mr. Selby) Do you know the exact date of the 
conversation? 
A. It was on a Wednesday night. 


Q. About the 8th of February? 
A. The 8th or 9th. 


Q. All right, you received the cards at that time? 
A. Yes, he gave Doris Saladino a card and he gave me 
several cards. 


Trial Examiner: We’ll have a five minute recess. 
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(A short recess was taken.) 
Trial Examiner: On the record. 
Q. (By Mr. Selby) Were those cards similar to General 
Counsel’s Exhibits 7 (a) through 7(p)? 
A. Yes. 


Q. Were they filled out or in blank? 
A. They were blank. 


Mr. Mueller: I have to make an objection—— 


54 Mr. Selby: That’s the last question I have on them, 
anyway. 

Trial Examiner: I think, Mr. Mueller, the objection you 
were about to offer was much what I was going to ask when 
I wanted to say something off the record, so that’s where 
we would be, anyway. 

Q. (By Mr. Selby) How long did the meeting at Doris 
Saladino’s house take? 

A. It lasted about an hour. 


Q. All right. Directing your attention to February 11, 
1966, did you attend a meeting at Roy’s Drive Inn? 
A. Yes, I did. 


Q. And what was the purpose for that meeting? 

A. The purpose was to explain to those who might be 
interested in the union the purpose of the union and what it 
had to offer. 

Q. Were any cards signed at that time? 

A. Yes, they were. 

Q. And who received those cards? 

A. Rick Barrean—— 


Q. No, when the cards were signed, who received them 
from the signers? 
A. Oh, I did. 
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Q. The Charging Party in this case? 
A. Yes. 


Q. Will you tell us what occurred in that conversation? 

A. He asked me if I was interested in the union, if I ever 
gave it much thought, and I told him I was. He explained 
about the union and we together went over to Doris Sala- 
dino’s apartment—— 


Q. Doris Saladino is an employee? 
A. Yes, a checker, and she still is. 


Q. What happened there? 

A. There he explained the benefits of a union and ex- 
plained the Kohl’s contract to us as an example and ex- 
plained to us that we had the right by law to organize in a 

store, we were protected by law, and explained to us 
53 the cards and that by signing the cards we were 
authorizing the union to represent us, if we had a majority 
they would make a demand to be recognized. 


Mr. Mueller: Did we establish a date of this conversa- 
tion? 


Mr. Selby: That conversation was some time in early 
February, is that right? 


The Witness: Yes. 


Q. (By Mr. Selby) Do you know the exact date of the 
conversation? 


A. It was on a Wednesday night. 
Q. About the 8th of February? 
A. The 8th or 9th. 


Q. All right, you received the cards at that time? 
A. Yes, he gave Doris Saladino a card and he gave me 
several cards. 


Trial Examiner: We’ll have a five minute recess. 
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(A short recess was taken.) 
Trial Examiner: On the record. 
Q. (By Mr. Selby) Were those cards similar to General 
Counsel’s Exhibits 7(a) through 7(p)? 
A. Yes. 


Q. Were they filled out or in blank? 
A. They were blank. 


Mr. Mueller: I have to make an objection—— 


54 Mr. Selby: That’s the last question I have on them, 
anyway. 

Trial Examiner: I think, Mr. Mueller, the objection you 
were about to offer was much what I was going to ask when 
I wanted to say something off the record, so that’s where 
we would be, anyway. 

Q. (By Mr. Selby) How long did the meeting at Doris 
Saladino’s house take? 

A. It lasted about an hour. 


Q. All right. Directing your attention to February 11, 
1966, did you attend a meeting at Roy’s Drive Inn? 
A. Yes, I did. 


Q. And what was the purpose for that meeting? 

A. The purpose was to explain to those who might be 
interested in the union the purpose of the union and what it 
had to offer. 

Q. Were any cards signed at that time? 

A. Yes, they were. 

Q. And who received those cards? 

A. Rick Barreau—— 

Q. No, when the cards were signed, who received them 
from the signers? 

A. Oh, I did. 
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Mr. Mueller: May I offer an objection? The cards that 
General Counsel is going to rely on are in evidence. They’ve 
been admitted in evidence and their signatures and 
55 dates have been stipulated to. I don’t see where we’re 
going. 
Mr. Selby: We’re showing the extent of his participation 
in the organizational campaign. 
Mr. Mueller: Well, OK. I'll withdraw my objection for 
the time being. 
Trial Examiner: Proceed. 
Q. (By Mr. Selby) As a matter of fact, Mr. Kallas, with 
respect to General Counsel’s Exhibit 7(a) through 7(p), 


were not you the person who at one time received all of these 
cards? 


Mr. Mueller: Mr. Selby, if you want to stipulate— 
Trial Examiner: Mr. Mueller—— 
The Witness: That’s right. 


Trial Examiner: Did you want to go off the record to 
offer a stipulation? 


Mr. Mueller: I'll offer it on the record. If, in fact, Mr. 
Kallas was the employee organizer, we’ll stipulate to that 
fact. 


Mr. Selby: We want to show the extent or his organiza- 
tion participation. 


Mr. Mueller: Well—— 


Trial Examiner: Do you include in your offer to stipu- 
late the Respondent’s knowledge that he was the employee 
organizer? 


Mr. Mueller: Yes, we'll stipulate to that. 


Trial Examiner: Mr. Selby, Mr. Mueller will stipulate 
that. Do you need more than that? 
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56 Mr. Selby: I certainly would stipulate to it, but 

there is certain evidence which would be intertwined 
with the Employer’s knowledge that we’re going to have 
to bring out and if that’s going to foreclose me from bring- 
ing out this testimony then there’s no sense in stipulating. 


Trial Examiner: Off the record. 
(Discussion off the record.) 

Trial Examiner: Back on the record. Proceed with the 
testimony. 

Mr. Mueller: Miss Trial Examiner, I take it that stipu- 
lation has not been agreed to? 

Trial Examiner: I assume the stipulation has been with- 
drawn. 

Mr. Mueller: Well, I still offer it. 

Trial Examiner: Oh, you do? 

Mr. Selby: We’ll accept the stipulation, we’ll so stipu- 
late, General Counsel. 

Trial Examiner: Charging Party? 

Mr. Loeffler: Yes. 


Trial Examiner: Let me say at this point, I assume that 
Mr. Loeffler agrees to any stipulation General Counsel 
makes unless he indicates the negative. 


Mr. Loeffler: Fine. 


Q. (By Mr. Selby) Directing your attention, Mr. Kallas, 
to February 19th of this year, before six o’clock p.m., 
57 did you have a conversation with Tom Kozel? 
A. Yes, I did. 


Q. Was anybody else present? 
A. Yes, Diane Haime was present and so was Wayne 
Schlotte. 


Q. What happened? 

A. First he— 

Mr. Mueller: I’m going to offer an objection as to the 
relevancy. I don’t see that this evidence of the conversation 
is going to be relevant. 


Mr. Selby: How do you know? 


Trial Examiner: Objection overruled. Let’s get on with 
the testimony. 


The Witness: He asked Diane and Wayne to leave and 
then he said to me, ‘‘Have you been contacted by the 
union?”’, and I replied, ‘‘Yes,’’ and he said, ‘‘Are you 
trying to get others to sign union cards?” I said I was not, 
that the union representative was organizing the union. 

Mr. Mueller: Miss Examiner, may Lagain—— 

Trial Bxaminer: You may object. 


Mr. Mueller: ——object to that evidence. We just had 


stipulations as to Respondent’s knowledge. T can’t see what 
that testimony goes to, obviously proving knowledge. 


Trial Examiner: I have overruled the objection. I believe 
in a constructive discharge I can anticipate your brief 
arguing that knowledge does not prove causal connec- 
58 tion and I’m going to have to, as I see it, some time 
decide whether there was 2 causal connection between 
this man’s union activity and what the General Counsel 
alleges was a constructive discharge, and I cannot make that 
determination on the basis of your stipulation that the 
Respondent knew he was organizing the union. 


Mr. Mueller: Then may I make one further comment that 
follows yours, and that is that in addition whether or not 
there would be a causal connection Respondent takes the 
position that that is irrelevant because this employee has 
been offered reemployment, he has—— 
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Trial Examiner: I understand as a legal matter, Mr. 
Mueller, you contend that the 8(a)3 is moot. 


Mr. Mueller: And anything you prove here is not going 
to further effectuate the policies of the Act, therefore, just 
like in any lawsuit—— 

Trial Examiner: Mr. Mueller, if I were ready to rule on 
that point now I would rule on the evidence, but I am going 
to have a sufficient record. 


Mr. Mueller: That’s certainly your authority. 


Trial Examiner: So let us proceed and get on with the 
testimony. 


Mr. Mueller: So the record is clear, it’s our position as 
to the taking of all this evidence, we just feel—_ 

Trial Examiner: You object, it’s irrelevant, your 
59 objection is there, you have an exception, and let’s 
please get on with the evidence. 

Q. (By Mr. Selby) Mr. Kallas, I don’t know whether 
your train of thought has been interrupted or not, if I didn’t 
have notes in front of me mine would have been, can you 
tell me what happened next, if you can recall? 

A. Yes, he said that’s a dirty rotten trick to pull on me 
after I hired you back. He said, ‘‘I take it you’re only 
unhappy here and you’re doing this to spite me. If the 
union comes in the store will have to close, we can’t afford 
it.’” That ended the conversation. 

Q. Do you recall anything about a decision? 

A. Oh, the decision in the future will be up to me. 


Q. Who said that? 
A. Tom Kozel. 


Q. How long did this conversation last? 
A. One or two minutes. 


Q. Directing your attention, Mr. Kallas, to February 23, 
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do you recall any conversation with Doris Saladino at the 
store in the afternoon? 
A. YesI do. 


Q. Will you tell us what happened in that conversation? 


Mr. Mueller: Objection if he’s going to testify as to what 
was said. 


Trial Examiner: He hasn’t asked him what was said. 


60 The Witness: I walked to the front of the store 
where Doris Saladino was and she told me she was—— 


Mr. Mueller: Objection. 
Trial Examiner: Sustained. 


Mr. Selby: Miss Trial Examiner, I’m going to make an 
offer of proof at this time through this witness by questions 
and answers, if I may. 


Trial Examiner: As a result of that conversation what 
did you do, if anything? 


The Witness: There was nothing I could do, except only 
what I could anticipate in the future. 


Trial Examiner: What did you do after the conversa- 
tion? 


The Witness: Nothing. 


Trial Examiner: You may make an offer of proof, Mr. 
Selby. I have sustained the objection to the question as 
worded, and you may make an offer of proof unless you 
think you can reword the question some other way. 


Mr. Selby: No, I asked the witness what he recalled in 
the conversation. If he heard it presumably he can testify 
to what he heard. But, if we can’t do it that way, I would 
like to do it on a question and answer basis through the 
witness as an offer of proof. May I do it that way? 


Trial Examiner: Well, just make your offer of proof. 
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Mr. Selby: I’ll make the offer of proof that this 

witness would testify that in this conversation with 

61 Doris Saladino on February 23d, he was told by 

Saladino that Tom Kozel asked her to type up a list 

which the NLRB requested of the names of the employees 

of Zinke’s Foods and that she should copy this list from 
the Employer’s records and that—— 


Trial Examiner: Is she here? 


Mr. Selby: She isn’t here right now but the Employer 
has indicated that he would make her available to us. 


Trial Examiner: All right. 


Mr. Selby: That the list of names was gone over and that 
the name of Kallas came up and Kozel put a mark by the 
name and said, comma, quote, ‘‘That dirty son of a bitch,”’ 
unquote—I’m sorry, strike the quote at the end, ‘‘if he 
wants to continue working here, it is going to be pretty 
rough on him.”’ 


Now, this is information which was related to Kallas 
and that’s the end of the offer of proof. 


Trial Examiner: All right, that’s the offer of proof. 


Mr. Mueller: Well, may I ask, I would naturally contend 
it’s hearsay at this point, but may I ask if you’re prevented 
from bringing in from this witness because of it being hear- 
say, that this is the only reason you’d call Doris Saladino? 


Mr. Selby: Just one moment, I’ll have to check. 


No, there’s other information to be elicited from Miss 
Saladino. 


Mr. Mueller: Miss Examiner, I can’t really under- 
stand—— 


Trial Examiner: You have objected to it. I sus- 
62 tained your objection and we had an offer of proof. 


Mr. Mueller: If I may say so, with your permission, 


because of the posture of this thing, if I could introduce 
about three or four letters or three or four exhibits which 
could be stipulated in and we could have Mr. Loeffler’s 
testimony of whatever he wants to put forward as to the 
further remedy that he’s going to request, then we could 
leave and you could have Mr. Selby sit here and call whom- 
ever he wants and we’d have no objection. 


Trial Examiner: Mr. Mueller, I said I have excluded that 
question of Mr. Kallas. 


Mr. Mueller: No, this doesn’t go to that, it goes beyond 
that. It goes to whether or not Mr. Selby on behalf of 
General Counsel is going to call in 15 witnesses to testify 
to things that were alleged in the Complaint and admitted. 


Trial Examiner: Mr. Mueller, we’ve been through this 
once and I do not expect to rule on the same objection again. 
You have a continuing exception. Now, will you please, Mr. 
Mueller-—— 


Mr. Mueller: May I make a request then? May I make 
the request that at this point for purposes of expediency to 
the Employer, the Respondent herein, that you allow Mr. 
Loeffler to put in whatever evidence he wants to and that 
you allow me to make certain offers of documents and then 

at that point allow Mr. Selby on behalf of General 
63 Counsel to proceed with whatever he wants to put 


m. 


Trial Examiner: I have ruled that we are proceeding 
now to take Mr. Selby’s evidence. 


Mr. Mueller: You deny my request then? 


Trial Examiner: On his case, it’s his Complaint, and 
now if we may get on with the testimony, if you will? 


Mr. Mueller: May I ask, off the record, for a moment? 


Trial Examiner: No, we will not go off the record. We 
will please proceed with the hearing. 
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Q. (By Mr. Selby) Mr. Kallas, directing your attention 
to March 11 of this year, about 3:30 p.m., do you recall a 
conversation with Mr. Kozel? In the break room? 

A. Yes, I do. 


Q. Will you tell us about that? 

A. I was up there taking a break. He come up the steps 
hollering at me, asking me what in the hell I was doing up 
there and what in the hell I was doing up there before, and 
I asked when, and he said when Stockwell, the Daily News 
advertising man was there. I explained to him that I was 
on my break now and I was on my lunch hour at that time. 
And he said, oh, and he turned around and went away. Then 
I went downstairs to my time card and showed it to him, 
explained to him that I was on my lunch hour earlier and 
on my break at that time. 


Q. Did he respond at all to that? 
A. He said, OK. 


64 Q. Now, directing your attention to about half an 


hour later, did you have a further conversation with 
Tom Kozel in the produce department? 
A. Yes, I did. 


Q. Will you tell us about it? 
A. He came back and started finding faults again and 
started going through the rack. 


Q. By rack you mean ——? 

A. The produce display, rechecking and saying that we 
weren’t doing our work, wasn’t watching what we were 
doing, and he brought back several things that he’d found 
that shouldn’t be out there he thought, and brought them 
back in there. Then he went out and after awhile he brought, 
he went through the reduced cart which has a lot of reduced 
vegetables, and he found a bunch of broccoli and he came 
back to the produce area with the broccoli and put it to- 
wards me and said, ‘‘Take this home and eat it, it’s not fit 
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for people,”’ and with that he pushed it towards my face, 
and I backed away and he pushed it again at me. I backed 
away again and he threw it down in the garbage can and 
left. 


Q. Was that the end of the discussion at that time? 
A. Yes. 


Q. Directing your attention to approximately an hour 
later, or about 5:30 p.m., did you have another conversation 
with Mr. Kozel? 
65 A. Yes, I did. 


Q. Was anybody else present? 

A. Yes, Diane Haime, was present, and Wayne Schlotte 
was out near the rack in an adjoining area. He came up to 
me said said, ‘‘Sometimes I think we got too much help 
around here.’ I didn’t reply. He repeated it several times 
and I still didn’t reply, so he walked on to Diane Haime who 
was by the wrapping machine and he repeated the same 
words again several times and she did not reply. So, he 
stood there for awhile and then I said to him that I would 
go home because I didn’t want Wayne Schlotte to go home 
because he came from Whitewater to work and I thought 
he was referring to him as going home. So, he said OK. 
So, I left at 6:00 o’clock. 


Q. Was that the end of the conversation? 

A. Yes. 

Q. Directing your attention to the next morning at 8:00 
o’clock, did you have another conversation with Tom Kozel? 

A. Yes, I did. 


Q. What happened? 

A. As soon as I came to work he came up to me and asked 
me if I worked last night and I said I didn’t. He said, 
“Why didn’t you?”’, and I said ‘‘Because you agreed that 
I could go home.”’ He said he didn’t. I said, ‘‘You can ask 
Diane Haime because I asked her to particularly remem- 
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ber,’? because I anticipated he would use this as an excuse 
the next morning. He said, ‘‘I don’t care what she heard, 

who do you think you are that you can set your own 
66 time?’’ He said, ‘‘Ed Kallas, I could fire you for 

this.’’? Then he went on and said that the reason why 
I was doing this is because I was ashamed for what I had 
done to the store. He says, ‘“Who do you think you are, 
some kind of angel? Who are you trying to protect? You'll 
have to live with this for the rest of your life.’’ I said, ‘“My 
conscience is free.”? 


Q. About how long did this conversation take? 

A. It took several minutes because he would only say a 
few sentences and then go off and come back again at me. 

Q. Was anybody else present? 

A. Tom Horner and Wayne Schlotte were nearby. 


Q. Directing your attention, Mr. Kallas, to the same day, 
March 12, about 1:00 p.m. in the storage area, did you have 
further conversation with Tom Kozel? 

A. Yes, I did. 


Q. What was that conversation? 

A. He said, ‘‘Are you talking to the boys about the union 
in the store?’’, and I said, ‘‘No.’? He says, ‘‘I don’t care 
what you do away from the store, but not in the store, OK?”’ 
And I replied, ‘‘OK.’? 


Q. Was anybody else present? 
A. No. 


Q. How long did this conversation take? 
A. A minute or so. 


67 Mr. Mueller: Miss Examiner, do I need to object 
to that last testimony relating to what was said about 
no solicitation? 


Trial Examiner: What? 
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Mr. Mueller: Do I need to object to the evidence which 
was—— 


Trial Examiner: I don’t know. I don’t know whether 
you think you need to object or not. 


Mr. Mueller: I’m just wondering if you understand that 
any evidence or testimony that’s solicited by General Coun- 
sel relating to things that are admitted we obviously think 
are not relevant. 


Trial Examiner: I said you have a continuing objection. 


Mr. Mueller: That’s why I asked. Do I need to object 
to that? 


Trial Examiner: If you have no specific objection to this 
question you don’t have to object. 


Q. (By Mr. Selby) Mr. Kallas, the record will show that 
the Charging Party in the instant case filed an election peti- 
tion on February 21st, and that there was @ demand for 
recognition by the Charging Party of the Respondent on 
February 14, 1966. 


Now, subsequent to those days, let’s say from the middle 
of February to the time you quit, were there any incidents 
involving spoiled food in the produce department with Mr. 
Kozel? 

A. There was always this, all the time, but after 
68 they were notified of the union it only increased con- 
stantly. - 


Q. All right. What did this consist of generally? 
A. Please? 


Q. What did this consist of generally if you can recall? 

A. Well, I didn’t do anything right anymore, and he 
found fault with everything that was being done. I was no 
longer spoken to decently and as a matter of fact, I wasn’t 
spoken to at all. 


Q. By whom? 
A. Tom Kozel. 


Q. What were some of the matters which he discussed 
with you concerning the produce department? 

A. Matters that should have been discussed weren’t. The 
only thing was the faults. I didn’t know what was going to 
be in the paper, the sales, I wasn’t told, I was never spoken 
to. If I said ‘‘Good morning’’ I was never answered. I was 
only found fault with, talked to in a harsh way, continuing 
more so and more so, and finally I quit. 


Q. Were there more problems with spoiled fruit and 
vegetables? 


A. Yes, that increased, everything increased each day. 


Q. All right. Directing your attention to the day you 
quit, April 7, 1966, did you have a conversation with Otto 
Stahl? 


A. Yes, I did. 


Q. Who’s Otto Stahl? 
A. He’s the assistant manager of the store. 


69 Q. Was anyone else present? 
A. No. 


Q. What was said in this conversation? 

Mr. Mueller: Objection. 

Trial Examiner: Basis for the objection? 

Mr. Mueller: Hearsay. Stahl’s not a representative. 
Trial Examiner: Assistant manager of the store? 

Mr. Mueller: He’s part of the unit. 

Trial Examiner: Is Stahl a member of the unit? 


Mr. Selby: He’s in the unit, but all I’m asking, Miss Trial 
Examiner, is what’s the difference what has status is? 
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Mr. Mueller: Anything Mr. Stahl says doesn’t have any 
affect on us. 


Trial Examiner: Objection sustained. 


Mr. Selby: Miss Trial Examiner, could I have the witness 
testify to what he told Mr. Stahl? 


Trial Examiner: He can testify to his statements, yes. 
Mr. Selby: All right. 


Q. (By Mr. Selby) Mr. Kallas, would you please tell us 
what you told Mr. Stahl during your conversation with Mr. 
Stahl? 

A. Yes. I told him, Otto Stahl, that I was quitting at five 
o’clock because I was of ill health which was brought about 
because of pressure that was put on me because of the union 
in those weeks and I could no longer take it. I was sick. 


Q. Was this a fact? 
70 A. Yes. 


Q. What had transpired? You say you were sick? 
A. My nerves were all——_ 


Q. What had happened? Were you working every day? 

A. I didn’t work that week, Monday, Tuesday, or Wed- 
nesday, and then I quit on Thursday and the following week 
I didn’t work. I said it was no longer worth while fighting 
for to keep my job. 


Q. Mr. Kallas, directing your attention back to your con- 
versation with Mr. Kozel concerning your break up in the 
break room on the lunch hour—— 


A. Yeah. 


Q. —will you tell us whether at the time you had the 
conversation it was your regular lunch hour or break time? 


A. Yes, it was my regular break time and also it was my 
regular lunch hour. 
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Q. And how long had you had these periods for break 
and lunch hour? 

A. Well, I usually carried about the same lunch hour and 
break period all the time I was there. 


Mr. Selby: I have no further questions of Mr. Kallas at 
this time. 
Mr. Loeffler: The Charging Party has none. 


Mr. Mueller: May I request a short recess of a few 
minutes? 


71 Trial Examiner: Fine. Five minutes. 
(A short recess was taken.) 
Trial Examiner: On the record. 


Mr. Mueller: I have no questions of Mr. Kallas. How- 
ever, I would have the record show that during the off-the- 
record discussion that I had with counsel for Charging 
Party and General Counsel that they stated they have no 
opposition to the marking and introduction or offer for 
introduction of certain exhibits at this time, and notwith- 
standing the fact that it is out of order. 


At this time—— 
Trial Examiner: You may step down. 
(Witness excused.) 


Mr. Mueller: I would also indicate that these are xerox 
copies of the originals and I would assume there’s no objec- 
tion to the xerox copies. 


Trial Examiner: Off the record. 


(Diseussion off the record.) 
Trial Examiner: On the record. 


Mr. Mueller: Respondent’s 9, I only have one copy of it. 
T’ll offer it and then withdraw it with permission from the 
Trial Examiner and make copies. 
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I offer Respondent’s Exhibits 5 through 9. 


(The above-mentioned documents were marked for 
identification as Respondent’s Exhibits 95 through 
9.) 


72 Trial Examiner: There being no objection —— 


Mr. Selby: Wait. We do have objections some of 
these documents. 

Trial Examiner: Since there’s going to be an objection, 
will you, Mr. Mueller, please offer them and identify them, 
please? 

Mr. Mueller: OK. 


Trial Examiner: Possibly it would be easier if you 
offered them one at a time. 

Mr. Mueller: Respondent’s Exhibit 5 is a letter addressed 
to Mr. Peter Voeller, dated February 16, 1966, from myself. 
This letter, as is indicated by its contents, is in reply to the 
union’s demand letter. I offer Respondent’s Exhibit 5. 


Mr. Selby: General Counsel has no objection to Respond- 
ent’s 5. 


Trial Examiner: Mr. Loeffler? 

Mr. Loeffler: I have no objections. 

Trial Examiner: Respondent’s Exhibit Number 5 is ad- 
mitted. 


(Respondent’s Exhibit 5 for identification was re- 
ceived in evidence.) 

Mr. Mueller: Respondent’s Exhibit 6 is a May 12, 1966 
letter from the store manager, which isn’t indicated on this 
exhibit but being Tom Kozel, addressed to Mr. Edward 
Kallas offering him reinstatement and Respondent’s Ex- 
hibit 6 is offered. 


Mr. Selby: The position of the General Counsel who 
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73 has in his possession Respondent’s 6, 7, and 8 and 

has seen Respondent’s 9 would be the same with respect 
to all those documents, namely, that they have no right to 
be introduced in this hearing. They have no probative value, 
they’re of no concern to the Trial Examiner. These are 
strictly matters for compliance and are matters which 
should be handled if and when there is a determination that 
Respondent has violated the Act. All these documents serve 
to do is clutter the record and there’s no reason whatsoever 
why any matters relating to settlement, settlement discus- 
sions, amounts paid to any 8-3’s or alleged 8-3’s, should 
be included in this record. These are all matters which nor- 
mally are within the province of the parties pre-hearing 
discussions or extra-hearing discussions and should be no 
part of a hearing, particularly a ‘‘C”’ case hearing, where 
these are various issues which are being litigated. 


Trial Examiner: Mr. Selby—— 


Mr. Selby: If matters such as this, namely settlement, 
are allowed into ‘‘C’? cases and proposed settlements and 
those discussions, it’s going to make settlements in other 
cases extremely difficult. 


Trial Examiner: Mr. Selby, do you believe they are rele- 
vant to a defense of mootness? 


Mr. Selby: Not at all, Miss Trial Examiner. 


Trial Examiner: Mr. Mueller, what’s your position on 
that? 


74 Mr. Mueller: Well, as indicated —— 


Trial Examiner: For what purposes are you intro- 
ducing them? 


Mr. Mueller: As indicated by your question, the Re- 
spondent’s Exhibits 7, 8, 9, and 6, which have not been 
identified on the record yet, all relate to the paragraph 3 
of our Amended and Supplemental Answer. 
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Trial Examiner: Mr. Selby, do you—— 


Mr. Selby: We objected originally to the Answer and 
we’re maintaining that same objection, and that’s part and 
parcel of the present objection to matters which are extra- 
hearing matters, to documents which refer to settlement 
discussions and offers of settlement, these have no bearing 
whatsoever on the issues and allegations raised by the Com- 
plaint. 

Trial Examiner: Are you prepared to stipulate there was 
an offer of reinstatement on the date stated in the Answer? 


Mr. Selby: Yes. 


Trial Examiner: With that stipulation and my under- 
standing that these documents offered by Respondent are 
directed toward that fact, I will exclude the documents and 
I assume Mr. Mueller wants an objection noted. 


Mr. Mueller: Well, I just except to your ruling. Is it 
possible to stipulate with respect to Respondent’s Exhibit 
9, which is a cancelled check in the amount of $41.28? 


Mr. Selby: We maintain the same objection. Number 
75 one, it’s not material herein; number two, in any 
event the Board would not be pound by any check which 

has been paid. 


Mr. Mueller: I’m not offering it for that. 


Trial Examiner: Gentlemen—Mr. Selby, are you willing 
to stipulate as a fact without any question to the legal con- 
notation or legal meaning or effect, that the company did 
send Mr. Kallas a check for the amount stated in the 
Amended Answer? 


Mr. Selby: We would so stipulate. 


Trial Examiner: All right, it is so stipulated. The ex- 
hibits are excluded. The stipulation is on the record and 
the legal effects, if any, of those facts can be argued either 
orally if you gentlemen want or probably better by briefs. 


108 


(Respondent’s Exhibits 6, 7, 8, and 9 were rejected.) 
Mr. Mueller: Will they be in the rejected file? 
Trial Examiner: They’ll be in the rejected file. 


Mr. Mueller: May I probe on further stipulation, and 
that is, in response to the stipulated offer that was just 
made that Kallas refused on the date as alleged in the 
Answer? 


Mr. Loeffler: Refused reinstatement? 


Mr. Mueller: That he refused this offer, this offer that 
was stipulated to. 


Trial Examiner: Reinstatement and the check? 


Mr. Mueller: No, just that, as alleged in our Answer, 
that he refused on May 14, 1966, this offer which has 
76 been stipulated to. We don’t have them in as exhibits. 


Trial Examiner: I state only as a fact without con- 
ceding relevance or effect—— 


Mr. Selby: Let me say this, Miss Trial Examiner, and 
I’m as interested as anybody in keeping this record as short 
as possible, this information has no bearing whatsoever on 
this case and yet it’s causing additional testimony to go 
into the record. 


Trial Examiner: Mr. Selby, will yoo—— 


Mr. Selby: Which we’re trying to avoid. Now, this is 
cost not only to the government but to the Respondent. 


Trial Examiner: And the more we argue on it the more 
it’s going to cost. Will you stipulate the fact without any 
concession as to relevancy or effect, legal effect? 


Mr. Selby: For purposes of brevity of the hearing, I 
will so stipulate. 


Trial Examiner: Fine. Now, let’s proceed. 
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Mr. Mueller: One other item which I probably should have 
taken up when you introduced the matter to me, and that 
is, Respondent wants to make it clear that we move the 
Trial Hxaminer di i which were filed by the 
union, the objections ion, they were not 
timely filed and were not in the equired 
by Section 102.69 of the Board’ 


Trial Examiner: That’s in your pleadings, and as I 

stated, it’s not been ruled on at this time, being denied 

71 + for the purposes of this hearing so we can get a 
complete record. 


Mr. Selby, any more? 
Mr. Selby: Yes. I call Diane Haime. 
Whereupon, 
DIANE HAIME 


was called as a witness by and on pehalf of the General 
Counsel and, after being duly sworn, was examined an 
testified as follows: 


DIRECT EXAMINATION 


Q. (By Mr. Selby) Please give us your name and address, 
spelling your last name? 

A. Diane Haime, H-a-i-m-e, my address is 2259 Alabama 
Avenue, Forrestal Village, Great Lakes, Tilinois. 


Q. It’s Mrs. Haime, is that right? 

A. Yes. 

Q. Could you give us your age, please? 

A. 25. 

Q. Did you work for the Zinke’s Food Stores in Beloit? 
A. Yes. 

Q. What period of time did you work there? 

A. Approximately the middle of January to April 7, 1966. 
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Q. Mrs. Haime, directing your attention to March 11, 
1966, were you present during a conversation or in a nearby 
area during a conversation between Mr. Kozel and Mr. 

Kallas at the Zinke’s store? 
78 A. Yes. 


Q. Where did this conversation take place? 


A. In the back part of the store where we do the wrap- 
ping and bagging of vegetables and foods. 


Q. All right, what happened at that time? 
A. If I have the right date in mind, he said that we had 
too much help. 


Q. Who’s ‘‘he’’? 

A. Mr. Kozel. He said I sometimes think we have too 
much help around here. He said it once or twice that I heard, 
but I made no reply. Now, if this is the same date, there’s 
a few days I’m not too clear on. 


Q. Now, directing your attention to possibly a day before 
that time, were you present when this incident involving the 
broccoli was discussed? 

A. Yes. 


Q. All right. Will you tell us what happened there? 

A. I was standing out there in the back part of the em- 
ployee’s department—the produce department, that is, and 
Mr. Kozel brought a package of broccoli back out and I 
heard him tell Ed Kallas that it wasn’t fit to be out there 
for customer use, to take it home and cook it himself. 


Q. What, if anything, was done with the broccoli? 
A. Well, as I recall, it was more or less thrown down on 
the counter and Ed had to step back. 


79 Q. Ed Kallas had to step back? 
A. Yes. 
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Q. Why’d he have to step back? 


A. Well, he would have been directly in line of it, practi- 
cally. 

Q. You mean he would have been hit with the broccoli? 

A. More or less, yes. I was seeing this out of the corner 


of my eye, I wasn’t looking directly at them because I didn’t 
figure it was any of my business. 


Q. Did incidents like this ever happen before? 
A. Off and on, yes. 


Q. And would you describe them for us, as best you can 
recall? 

A. Oh, vegetables or fruit wouldn’t be up to what Mr. 
Kozel thought should be out in the display rack and he 
would bring them back and tell Mr. Kallas that they 
shouldn’t be out there, they were garbage and should be 
thrown away- 


Q. Now, the union requested recognition on February 
14th and we have it in the record, evidence right now, that 
a letter was received by the Employer on the 15th and a 
petition was filed on the 15th of February, 599. Did you 
notice anything different with respect to finding spoiled 
goods before and after that date, the middle of February? 

A. Well, it seemed to me after the cards were circulated 

were sent around, that we were to sign whether we 
80 wanted a union to negotiate for us for better work- 

ing conditions, were around in the store, after they 
came out, that he seemed to find more fault with things on 
the display case, with Mr. Kallas. 


Q. You mean that occurred before? 

A. Nota lot, no. 

Q. Are you telling us it was a matter of degree, that it 
was done more often, or what? 


A. Yes, it was more often after I would say the word of 
union was out. 
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Q. Now, what were some of the specific instances that 
you can remember involving the produce department and 
what may have been said to you or other people working 
around you by Mr. Kozel? 


A. Things would be on the case that Mr. Kozel wouldn’t 
think should be there, so the next day we would try extra 
hard to take any of these things that we thought maybe they 
were too bad or would be turned back during the day, and 
if they weren’t real bad we would put them on this reduced 
cart. Well, many times he would go around and he’d take 
them off the reduced cart and say they weren’t that bad, 
they could go back on the case again. So, we never knew 
just what should be taken off and what shouldn’t be. 

Q. Mrs. Haime, directing your attention to March 15 in 
the afternoon about two p.m., did you have a conversation 

with Tom Kozel in the store? 
81 A. Not in the store, no. 


Q. Did you havea conversation with him? 


A. Yes. 

Q. All right, next door? 

A. Yes. 

Q. To the grocery store? 

A. Yes. 

Q. Allright. Where did this take place? 


A. I believe it’s called the Calico Cat, it’s a restaurant, 
and we sat at a table and we talked about that the store 
wasn’t making a lot of money. 


Mr. Mueller: Objection. This matter’s not in issue. 
Trial Examiner: Objection overruled. 


The Witness: That the store wasn’t making that much 
money and they didn’t feel at the time that if we got a 
union in that we would be able to have these increases in 
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benefits and that there possibly could be a reduction in 
hours and full-time help which would naturally cut our 
wages. We wouldn’t get as much money if we weren’t 
working as many hours. 


Mr. Mueller: May I ask leave of the Trial Examiner to 
request General Counsel to state for what he offered that? 


Trial Examiner: I think it’s obvious. Mr. Selby? 
Mr. Selby: It’s part of the 8-1 allegations. 


Mr. Mueller: That’s my objection. There is no 8-1 
issue. 


82 Mr. Selby: Do you see this anywhere in the stipu- 
lations? 


Trial Examiner: Just a minute, no colloquy, please. 


Ig this different from the problem we’ve already been 
through? 


Mr. Mueller: May I have an understanding that was 


offered to prove an 8(a)1 allegation? What part of the 
Complaint was that offered to prove, Mr. Selby? 


Mr. Selby: I’m not being interrogated here. The witness 
is on the stand. I’m not going to answer your questions. 


Mr. Mueller: May I ask leave of the Trial Examiner to 
ask General Counsel? He stated on the record that was 
part of the 8(a)1 allegations. I would like to know what 
part of the Complaint it tends to prove, if I may? 


Trial Examiner: Mr. Mueller, J think we’ve been through 
this before. As I said—— 

Mr. Mueller: Are you denying my request? 

Trial Examiner: May I finish? As I’ve stated, as I see 
the issues not stipulated in this case, there’s an 8(a)5 issue 
which depends on whether 8(a)1 conduct dissipated a anion 
majority established previously, and on that basis I am 
admitting this evidence. 
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Mr. Mueller: Notwithstanding General Counsel’s asser- 
tion? 


Trial Examiner: I have explained the basis on which I 
am admitting it and you have an objection. Mr. Selby, 
83 you may proceed. 


Mr. Selby: No further questions. 
Mr. Mueller: No questions. 
Mr. Loeffler: I have no questions. 


Mr. Mueller: May I ask leave of the Trial Examiner to 
ask General Counsel if he has any more evidence to offer 
with respect to paragraph 6 of the Complaint? 


Mr. Selby: Yes. 


Trial Examiner: Let’s get on with the hearing and see 
what comes up. 


You’re excused. 
(Witness excused.) 


Mr. Mueller: I want to try and prevent, Miss Examiner, 
subjecting my client to sitting here and listening to evidence 
that we feel is totally irrelevant on any basis, even the basis 
that you feel it should come in on, and all we’re doing is 
sitting here listening. 

Trial Examiner: Mr. Mueller, I hardly consider that a 
great hardship. 


Mr. Mueller: Well, it just might be. 

Trial Examiner: Will you proceed, Mr. Selby? 

Mr. Selby: Miss Trial Examiner, I can’t proceed any 
further because I’ve asked that witnesses be made avail- 


able and they’re not here just yet. I assume they’re on the 
way. They’re working for the Respondent. 


84 Mr. Mueller: Which witnesses? 
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Mr. Selby : Saladino and others. 

Mr. Mueller: May we go off the record? 

Trial Examiner: Yes, you may. 
(Discussion off the record.) 

Trial Examiner: On the record. 


As I understand it, Respondent is willing to stipulate 
to a finding that the union had a majority in the unit on 
the demand date. Is that stipulated first? 


Mr. Mueller: That’s a finding that’s within your power, 
Miss Examiner. 


Trial Examiner: The question was, is Respondent will- 
ing to stipulate that such finding could be made with objec- 
tion or exception on this record? If the answer to that is 
‘no’? we're just going to have to have some more evidence 
and Mr. Selby has a right to put in whatever he thinks is 
necessary. 


Mr. Mueller: Miss Examiner, to that question I can only 
say due to the posture of our Supplemental Answer we 
cannot answer that yes, because of paragraph 6 of our 
Answer. 


Trial Examiner: Only because of paragraph 6% 
Mr. Loefiler: The Amended Answer? 


Mr. Mueller: Yes, the Amended Answer supplants the 
original Answer. 


Trial Examiner: I asked this question to which I think 

a simple ‘‘yes’’ or ‘no’? answer is possible, Mr. 

85 Mueller, and that is, is Respondent at this point pre- 

pared to stipulate that as of the date the union de- 

manded recognition the union had a majority in the appro- 

priate unit? I’m simply asking if that is stipulated, yes or 
no? 
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Mr. Mueller: The basis of the cards that were introduced, 
General Counsel’s Exhibits 7(a) through (p), Respondent 
would stipulate that they had a majority of the employees 
signed on February 14th, but, however, realleging that 
Respondent had a good faith doubt and could have that, 
whatever that status was, tested in a certification election. 


Trial Examiner: I’m trying to get to these one at a time. 
Would you stipulate that on the demand date the union 
had a majority? 

Mr. Mueller: They had 16 out of 26 cards signed. 

Trial Examiner: They represented a majority. Para- 
graph 6 of the Answer then says Respondent alleges that 
Respondent has never been obligated to recognize and bar- 
gain with the union. I understand that is because of your 
assertion that the company had a good faith doubt. 


Mr. Mueller: That’s correct. 


Trial Examiner: And that’s one factual issue open, is 


that correct? 
Mr. Selby: Yes. 
Mr. Loeffler: Yes. 


Trial Examiner: Then you still, as a matter of fact, 

86 deny that conduct of the Respondent after the de- 

mand date undermined the union’s majority. Is that 
denied as a matter of fact? 


Mr. Mueller: Yes, that would be denied. 


Trial Examiner: As a matter of fact, as a matter of 
evidenciary proof, not simply as a matter of law arising 
from a lost election? 


Mr. Mueller: Well, what was that, your last statement? 
Trial Examiner: You are not at this point basing your 


position on the fact or your contention that the union’s 
objections to the election were late, I’m talking about a 


112 


straight matter of fact. You deny that conduct of the 
Respondent undermined the union’s majority after it was 
established? 


Mr. Mueller: As @ matter of fact and not as a mat- 
ter——? 


Trial Examiner: Not as a matter of law, I’m not inter- 
ested in matters of law, that’s right, putting that aside. 


Mr. Mueller: Involving the filing of the objections? 
Trial Examiner: Yes, putting that aside. 


Mr. Mueller: With respect to your last question, the 
answer Will be ‘‘no”’. 


Trial Examiner: I forget how the question was worded. 


Mr. Mueller: In other words, we won’t admit that we 
consciously engaged in conduct which was designed to 
undermine whatever the status was. 


Trial Examiner: Well, then, will you please tell me 


why you say your clients don’t want to sit here and 
87 _ listen to proof? 


Mr. Mueller: Because you can make a finding 
from—— 
Trial Examiner: I say, we will proceed with the hearing. 
Mr. Mueller: I expected that. 
Trial Examiner: I had hoped we could get down, and I 
on the basis of this record, you would 


ear question that your legal 
because the union 


issues in the case then General 

clients like to listen to evidence or not, is goin 

to put in whatever evidence he feels is necessary to meet 
the unspecified factual issues you maintain are in the case. 
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Mr. Mueller: Well, you state our position correctly with 
respect to the legal issue and as to the other issue, our 
only response is that allegations were made as to 8(a)1 
and the allegation was made as to some 8(a)5. The legal 
inference to be drawn doesn’t depend upon the color, so 
to speak, of whatever testimony you’re going to deduce. 


Mr. Loeffler: That’s absolutely incorrect. 


Trial Examiner: I believe we had better stop. I am 
ruling, and I want no further argument on this point, I’m 
ruling that the General Counsel may put on whatever other 

evidence he believes is necessary to support his posi- 
88 tion with simply general denials on the part of the 

Respondent. The General Counsel can put on whatever 
he feels is necessary to warrant inferences. 


Continue, please. 


Mr. Mueller: As long as the record shows that we object 
and your objection would overrule—— 


Trial Examiner: I understand you object. 
Mr. Mueller: And the continuing exception. 


Trial Examiner: To the General Counsel’s supporting 
of my drawing of inferences. 


Mr. Selby: Miss Trial Examiner, I can only repeat what 
I stated earlier, that we have two witnesses under subpoena. 
We explained and agreed with Mr. Mueller that we would 
not want to shut down the grocery store and have all those 
people here, so as a consequence we let them continue work- 
ing until we needed them. Now, I asked for these people 
about an hour ago and they’re not here now so we’re going 
to have to proceed out of order with Mr. Loeffler’s part of 
the case, I believe, rather than wait for them. 


Trial Examiner: Mr. Mueller, do you have any idea when 
they will show up? 
Mr. Selby: It’s Audrey Bunker and Doris Saladino. 
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Mr. Mueller: Twenty minutes, half an hour, I don’t now. 


Mr. Loeffler: We can proceed with one witness out of 
order. 


89 Trial Examiner: Well, let’s proceed with one wit- 

ness and then see where we go, because when a witness 
does not honor a subpoena I’m prepared to allow secondary 
evidence. 


Mr. Mueller: It’s not a question, I appreciate your stern 
position there, but actually it’s uncalled for because I don’t 
think you understand the posture of this, it’s not a question 
of a witness not responding, it’s a question of he asked 
about an hour ago and we didn’t know if it would be neces- 
sary. It now obviously is necessary and we 11 call them. 
T’d like to know who he wants so we can call them. 


Trial Examiner: I thought he said he’d asked for them 
an hour ago. 


Mr. Mueller: Is it all right if I’ve forgotten who they 
were? 


Mr. Selsby: No, I also mentioned them on the record. 
Mr. Mueller: Fine. Who were they? 


Mr. Selby: Could I please have Doris Saladino and 
Audrey Bunker. 


Trial Examiner: Mr. Selby, while they’re arranging to 
get witnesses will you proceed with the witnesses they have, 
I mean, you have? 


Mr. Selby: I have no further witnesses. 
Mr. Loeffler: We’ll call Mr. Moreth. 
Whereupon, 
WILLIAM A. MORETH 
90 was called as a witness by and on behalf of the 
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Charging Party and, after being duly sworn, was exam- 
ined and testified as follows: 


DIRECT EXAMINATION 


Q. (By Mr. Loeffler) State your name, please? 

A. William A. Moreth, M-o-r-e-t-h. 

Q. And would you state to the Trial Examiner what your 
present occupation is? 


A. Secretary-Treasurer and Business Representative of 
Local 1401, Retail Clerks Union. 


Q. One of your primary responsibilities is to negotiate 
and administer collective agreements, is it not? 

A. Itis. 

Q. And in what geographical area generally do you per- 
form this function? 

A. Beloit, Janesville, Madison, those are the principal 
centers. 

Q. Could you roughly state to the Trial Examiner what 
the radius in terms of miles of this area is? 

A. Janesville is about ten miles north of here, a city of 
approximately the same population. Madison is fifty miles, 
fifty one miles, and is a larger city. 


Q. Could you state briefly with how many employers you 
have collective agreements that you are personally respon- 
sible for the administration of? 


A. Do you mean just food store contracts now? 


91 Q. Yes sir. 
A. Ten or twelve, at least. 


Q. Of these, how many of them—you’ve been here today 
and heard the testimony today that there are approximately 
26 employees at Zinke’s—how do these businesses compare 
in terms of the total number of employees involved? 

A. Well, when I have a contract with, for instance, one 
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employer, that employer may have only one store or he may 
have as much as 10 or 15 stores. We have many individual 
stores of this size. The twenty to thirty members in a food 
store is a general rule. 


Q. That, you say, is the general rule? 

A. Is the average, a few larger, a few smaller, but the 
most of them run about that size. 

Q. Let me show you this document which we’ll mark as 
Charging Party’s Exhibit 2 and ask you to describe to the 
Trial Examiner what that is? 

(The above-mentioned document was marked for 
identification as Charging Party’s Exhibit 2.) 

A. This is a copy of what the area contract is, with the 
employers in this immediate, what is known as this imme- 
diate area, the Janesville-Beloit area. 

Q. When you say ‘‘contract’’, this is a specific item of 
that contract, is it not? 

A. Yes. 


92 Q. What is it? 
A. The wage schedule. 
Q. Now, what kinds of businesses is that schedule in 


effect? 
A. Food stores. 


Mr. Mueller: May I ask, by way of objection, what this 
is relevant to? 


Tria] Examiner: Mr. Loeffler’s answered that several 
times in the course of the hearing. The remedy he’s asking 
for. 


Q. (By Mr. Loeffler) I’m sorry, sir, I didn’t hear your 
answer. You said that’s in effect in food stores? 
A. In food stores in this area, the Janesville-Beloit area. 
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Q. Is it in effect in that class of food stores you have 
described, between twenty-six and thirty employees? 
A. Mostly, yes. 


Q. Could you elaborate on your response when you say 
“‘mostly’’, would you say in the average store? 

A. In the average store, we have maybe one or two stores 
where there would be ten or twelve employees and there may 
in one store, I think, be as high as in the forties. But, the 
bulk of them run in the twenty to thirty members in food 
stores in this area. 


Q. Assuming that you’re getting your first contract in a 
food store, how long does it normally take from recognition 
or certification to the execution of the first contract? 
93 A. From recognition until the first contract? 


Q. Yes. 
A. From recognition, three or four months at the most, 
from date of recognition. Now, our campaign starts much 
sooner than that. 


Q. What do you understand the word ‘recognition’? to 
mean, sir? 

A. When we are officially recognized by the employer as 
the sole and exclusive bargaining agent for the members, 
for the employees that work in his store. 


Q. The time span between that and the execution of the 
contract is how long again? 

A. Three or four months from date of recognition. 
That’s the most, usually, that we run into. It can be exe- 
cuted much faster from date of recognition. 

Q. Now, turning your attention to that document before 
you, those wage schedules are on a progression rate, are 
they not? 

A. Yes. 


Q. And is it fair to say that in the stores within your 
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jurisdiction the beginning rate on the progression is the 
lowest wage rate received by anyone organized by you in 
this area? 


A. The absolute minimum. 
Mr. Loeffler: How, Mr. Mueller, do you have the —— 
94 Mr. Mueller: List? 
Mr. Loeffler: Yes. 
That’s all the questions I have from this witness. 
Trial Examiner: Aren’t you going to offer that? 
Mr. Loeffler: Oh, I’m sorry. 
Mr. Mueller: I haven’t seen it. 


Mr. Loeffler: Let’s give this one to Mr. Mueller. I’ll give 
you a copy, too. 


Mr. Mueller: May I ask if you’re offering this exhibit 
solely for the back piece of paper that’s stapled on? 


Mr. Loeffler: Correct: You can take it off right now if 
you want. 


Mr. Mueller: And all you want is the wage scale? 
Mr. Loeffler: Yeah. 


Mr. Mueller: Well, I would object to his whole line of 
questioning as well as to the exhibit, as to relevancy because 
nowhere in the Board’s policy or Board law is the type of 
remedy that’s being requested by the Charging Party, never 


been determined as such, and I would say it’s irrelevant. 


Trial Examiner: Objection overruled. The remedy is a 
matter of discretion, and I assume Mr. Loeffler will present 
some argument in an attempt to persuade me and/or the 
Board to adopt his view. 


Mr. Mueller: Further then with respect to the particular 
document itself, I would object as to improper founda- 
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95 tion and I would guess authenticity for what it repre- 
sents. 


Tria] Examiner: You may cross examine Mr. Moreth on 
that as you like, as to the document and its authenticity. 


CROSS EXAMINATION 


Q. (By Mr. Mueller) Mr. Moreth, this document which is 
marked as Charging Party’s Exhibit 2, has this piece of 
paper stapled on the back page. Where’d that come from? 

A. From the original contract. That’s a printed contract 
that covers all of the employers, all of the stores that are 
organized are on that exact same contract, exact same wage 
schedule, and individual documents are signed with each 
employer. For the sake of work in our own office in making 
it smaller and easier to handle, we had a contract printed. 
The wage schedule was of such size that we had to do it in 
two stages. 


Q. From your answer I’m assuming that this back page, 
we'll call it, which is the mimeographed sheet of paper 
that’s stapled on, that this comes from a contrast that per- 
tains to a multi-employer unit, is that correct? 


A. I don’t think I understand that question, Mr. Mueller. 


Q. Well then, let me ask, do you know what a multi- 
employer unit is? 

A. As such, when we deal, I’ll explain it as I understand 
your question and then I’ll explain in an answer, we deal 
with employers. The employers all sit on one side of the 

table and the union sits on the other, and there is not a 
96 signed agreement between those employers where 
they will hire you to negotiate their contract. If I un- 
derstand it, my interpretation of a multi-employer unit—— 


Q. These employers that sit across from you, they’re all 
different and separate employers without any corporate 
ties? A&P—— 


A. A&P, Kroger, Piggly Wiggly, National, Super Value, 
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independents, they all sit there. We bargain with them all 
at the same time. 


Q. And am I to conclude then that in the Beloit area you 
bargain with all the units that you represent in this area, 
all on that same basis? 

A. Yes. 


Q. Is it also true then to conclude that you do your bar- 
gaining all at one time and you do not bargain separately 
with an employer? 

A. With the employers at this bargaining unit we do not 
bargain separately. ‘With an employer such as this one 
where we'd negotiate @ first contract, obviously, we’d have 
to negotiate with him on an individual basis. 


Q. Oh, in other words, you’re changing your testimony? 
You say there are stores in the Beloit area that you negoti- 
ate contracts for that do not pargain in this manner you 
described? 

A. No, I’m not changing my testimony, Mr. Mueller. I 


said when we organize a new store and it’s during the 
97 middle of the existing agreement with the other em- 
ployers, we’d have to negotiate with this employer the 
first time on an individual basis. That is, until he then be- 
comes part of the employers on the other side of the table. 


Q. What would happen if he doesn’t want to become part 
of those employers? Does he have to? Do you know? 

A. No, that’s a point in negotiations which we can’t de- 
cide here today. 


Q. Do some employers refuse to be part of that group? 
A. We have none separate as of now. They’re all covered 
in the area agreement. 


Q. Is it possible that some employer would refuse to bar- 
gain on that basis as a group? 
A. Ican honestly say IT don’t know. 
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Q. How long have you been in this area? 


Mr. Loeffler: I think you’re beyond the voir dire of the 
document. I haven’t finished my direct examination of this 
man. 


Trial Examiner: Excuse me. I understood you had. 


Mr. Loeffler: I’m sorry. I think I left out some questions. 
If you want to finish the cross examination, I can do it on 
redirect, that’s no problem. Go ahead. 


Mr. Mueller: All right. I thought you were finished with 
direct. 


Trial Examiner: I understood you to say you were 
through. 


Q. (By Mr. Mueller) This sheet of paper, this back 
98 sheet, is then from this contract, from this group of 
employers that all have contracts with your union? 

A. Every employer in ‘this area is on that exact same 
wage schedule. If you went from one store to the next and 
they’re covered by union contract, they’ll receive the exact 
same wage. 


Q. Who determines that wage? Did the union just say 
this is the wage schedule you’re going to have to pay? 

A. This is a point that the employers and the union nego- 
tiated. 


Q. Well, specifically, what employers have negotiated 
and agreed to this figure? 

A. A&P, it would be Mr. Melowitz; Kroger, Mr. Van 
Ausdale, out of Cincinnati, I believe; National is Mr. Cos- 
tello; Piggly Wiggly is Mr. William Rose. There would 
then be the independents, Super Value—— 

Q. Do they negotiate at the same time? 

A. They are negotiated at the same time. 


Q. They sit in with A&P and Kroger? 
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A. They’re invited. They generally only sit in about half 
the time. 


Q. Well, how does it come about that whatever the wage 
schedule that’s represented on this back sheet is agreed to 
by the others that don’t sit in? 

A. They are generally there for the key or more impor- 

tant meetings. The first meeting or two is not con- 
99 _ sidered as one of the more important meetings. 


Q. Does your union have any wage schedules that 
do not conform to this back page? In other words, as of 
4/17/66 and 10/16/66 and 4/ 16/67? 

A. In other areas, for instance Madison or Sun Prairie, 
it might vary one penny or two tenths of one penny or 4 
very small amount. 

Q. Well, let’s say in the Beloit area, are there any con- 
tracts that you have secured from employers in this area 
that vary for instance from this back page schedule, wages? 

A. In Beloit or Janesville they are under the same exact 
same contract, every employer that’s under contract is on 
that wage schedule right there. 

Q. In other words, every one—the first column went into 
effect April 17, 1966, and the next one went into effect 
October 16, 1966 and so forth? 

A. (Witness nods head.) 


Q. How is it you pay males and females different wages? 
Mr. Loeffler: I object on the grounds of relevancy. 


Trial Examiner: Don’t you want to enforce the Civil 
Rights Act? 


Mr. Loeffler: I’m going to advise him of his privilege 
against self incrimination. 


The Witness: I’ll answer if you want an answer. 
Mr. Mueller: That’s all right, sir. 
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100 Q. (By Mr. Mueller) Does every store then have 
a head cashier and bookkeeper? 

A. Some stores refer to the girls as head cashier, some 
refer to them as a bookkeeper. We put it in there. The 
volume of the store might depend on that. But, there is one 
person in the pay scale that’s negotiated for that person. 


Q. Now, you mentioned Kroger’s, A&P, Kohl ’s, anybody 
else in the Beloit area? Piggly Wiggly? 

A. Piggly Wiggly, A&P, Kroger, National, Super Value, 
Woodman’s. 

Q. Who’s that? 

A. Woodman’s, an independent that belongs to the same 
distributor that your employer does, Roundy’s. 


Mr. Mueller: Do I understand you’re not offering it for 
the rest of this? 


Mr. Loeffler: No. 


Mr. Mueller: Well, I’ll still object as to relevancy. 


Trial Examiner: The exhibit is admitted. 


(Charging Party’s Exhibit 2 for identification was 
received in evidence.) 


REDIRECT EXAMINATION 


Q. (By Mr. Loeffler) Are there any other dimensions to 
the economic package in these collective agreements besides 
base wages? 

A. As far as economies go, there’s definitely a big thing 
nowadays, and that health and welfare insurance bene- 

fits. 


101 Q. Is that a total employer contribution in this 
group that we’ve been talking about? 
A. All of the employers contribute to the same insurance 
fund, yes. 
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Q. How much? 


A. Sixteen dollars per month per member for each em- 
ployee that works twenty four hours or more per week. 


Q. Now, when you’re speaking about these joint negoti- 
ations, there isn’t an arrangement whereby each employer 
has a contract with the other employer to be bound by the 
outcome of those negotiations, is there? 


A. Not to my knowledge. 

Mr. Loeffler: I have no further questions of this witness. 
Trial Examiner: Mr. Mueller? 

Mr. Mueller: One second. 

Mr. Loeffler: I’m sorry, I do have one other questions. 


Q. (By Mr. Mueller) You made reference to Roundy’s 
distributors whom you have under contract. Is there any 
other business in this immediate geographical area other 
than Woodman’s who’s @ Roundy distributor and under 
your contract? 

A. C&P groceries. 


Q. Where’s that located? 
A. Madison. 
Mr. Loeffler: That’s all. 
102 RECROSS EXAMINATION 
Q. (By Mr. Mueller) Mr. Moreth, these wages that 
are on this schedule, would it be your testimony then that 
when you organize an independent store, say 4 small store, 
that you would give them this wage schedule and say this 
is the wages that you’re going to have to pay? Is that your 
testimony? 
A. [haven’t testified to that, no. 


Q. Well, would that be your testimony? 
A. Do you mean do I just throw them a contract and say 
pay it immediately? 
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Q. Let’s make an assumption. You organize the employ- 
ees of a small grocery store—— 
A. What is small? 


Q. Let’s say twenty, they’re an independent store, inde- 
pendently owned, they recognize you voluntarily or through 
an NLBB election, and because of your certification you sit 
down at the bargaining table. Am I to understand then that 
you throw them across the table this, Charging Party’s Ex- 
hibit 2, the schedule of wages and say this is the wages 
you’re going to have to pay? 

A. No. First of all, I have to clarify that twenty is not a 
small unit. It’s an average unit. Secondly—— 


Q. Well, would you bargain about that? Would you nego- 
tiate these wages? 


Trial Examiner: Mr. Mueller, he’s trying to answer 
103 your question. 


Mr. Mueller: I’m satisfied with the answer. 


Would you negotiate if the employer said, ‘‘No, I can’t 
pay these and I’m not going to pay those wages,’’ would 
you negotiate that item? 


The Witness: This is the point I’m trying to explain, Mr. 
Mueller. 


Q. (By Mr. Mueller) Yes or no, would you negotiate that 
item? 


Mr. Loeffler: I think he can elaborate on the answer. 
You’re asking him—— 


Mr. Mueller: You have rebuttal. 
Yes or no, would you negotiate those wages? 
The Witness: It is a point of negotiation. 


Q. (By Mr. Mueller) In other words, it’s possible that 
if an employer, if you organized an employer in this area 


126 


and he said, ‘‘I’m not going to pay $2.008 per hour or $80.30 
a week for my male employees who have been employed for 
zero to six months,’’ would you then negotiate that and con- 
sider a counter offer from him if he said, ‘‘Well, how about 
$70.30.”? Would you consider that? 

A. That is a point of negotiations, and the way you put it 
itis a counter proposal. 


Q. And to reach an agreement, would you possibly agree 
to a wage scale less than this in this area? 
A. L tried to elaborate on my answer before. Can I 
104 do it now? 


Q. I’m asking the question, yes or 10, if a newly 
organized independent grocery store with about twenty 
employees extended recognition to you and you were bar- 
gaining and negotiating for a first contract and you pre- 
sented them this, Charging Party’s Exhibit 2, this Schedule 
A, Wages, and he said, ‘‘No, I can’t afford to pay that, but 
I'll pay, for instance, for full time, zero to six months em- 


ployment, I’ll pay $70.30,’ would you negotiate on that 
item? Yes or no? 

A. We're still negotiating at that point, yes. When we 
organize—— 


Q. Is it true to say, then, that you would agree to some- 
thing less than this Schedule A, Wages, in order to reach an 
agreement, a contractual agreement with that employer, @ 
labor contract? 

A. I would have to give a reserved answer to that, if I 
can explain what I’m trying to explain. 

Q. Well, either you would or you wouldn’t. In other 
words—— 


A. I'll give you—— 


Q. If you wouldn’t, is it true then —— 
A. I’m not—— 
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Q. ——that you’d just go on strike? 
A. I’m not saying I won’t. I’m trying to tell you that I'll 
give you a reserved ‘‘yes’’, but I would have to answer the 
question further to tell yon—— 


105 Q. All right, then for the record let’s hear your 
reserved yes. 

A. When there possibly would be a new employer, an in- 
dependent such as the example here, our first request from 
an employer then is his present wages that he is paying his 
employees. We can then compare the difference of what the 
area scale is and what he is paying his employees and we 
generally negotiate to where the employer has up to one 
year to catch up to the rates that are the area rates. It gives 
an employer time to adjust his pay roll and depending on 
the amount of difference between what they’re receiving and 
what they should be receiving how fast their raises come. 


Q. Now, what if the employer wouldn’t agree to your 
counter proposal of reducing these Schedule A wages for 


the first year if assuming he’d bring them up within a year? 
What if he wouldn’t agree to that and said, ‘‘No, my coun- 
ter proposal is I want something less than this for the entire 
two-year contract term.’’ Would you then break off nego- 
tiations or would you make such an agreement? 


A. Well, I can’t honestly answer that, Mr. Mueller. We’re 
on a hypothetical question. You have to resolve that in 
negotiations. I can’t give you an answer right here and 
now. 


Mr. Loeffler: If I may object to this line of questioning, 

I think he can argue that the remedy as a general remedy 
is inappropriate because of the ability of the employer 

106 _—_ to perhaps bargain a lower rate. But, I think that’s 
a matter of generalized argument and there’s no rea- 

son to go into long discussions with Mr. Moreth as to what 
he would do with various hypothetical situations. I think 
he should be restricted to facts, with the experience of this 


128 


union. That may be an argument against the remedy a8 4 
whole, but we’d be wasting our time. 

Trial Examiner: I was wondering when the objection was 
coming. The last question—I think the last answer was that 
this was hypothetical and I think, Mr. Mueller, I'll give you 
a little more leeway, but I’m not going to let you go muc 
further on this. You can question him as to generally, if 
he’s made concessions of this type and so forth, but not 
much more of it. 

Q. (By Mr. Mueller) How long have you been in this 
area? 

A. Since 1962. 

Q. How long have you been-—— 

A. If you’re referring to me as & personal representative 
of the union. 

Q. And how long have you been Secretary Treasurer? 

A. Four months. 

Q. You replaced whom? 

A. Mr. Voeller. 


Q. Prior to that you were what, just the business agent? 
A. Business agent number one. 


107 Q. Do you as & business agent negotiate these 
contracts? 
A. Iwas in on all of them. 


Q. Were you the negotiator for the union? 

A. I would not have been considered the chief negotiator. 
However, I would have been in on negotiations. 

Q. Your Local, 1401, does it have any reciprocity, say for 
instance, with Local 444 jn Milwaukee? 

Mr. Loeffler: Object on the ground of relevance. 

rial Examiner: I'll allow it. This is cross examination. 
Objection overruled. 
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Q. (By Mr. Mueller) Do you remember the question? 


A. Yes, but I don’t understand that word you used, 
though. 


Q. Well, reciprocity would mean any relationship with. 
In other words, you know they exist in Milwaukee. Do you 
attempt at any time to get together and compare cards, so 
to speak, you know, your approaches and methods and con- 
tracts, your negotiating and things like this? 

A. Local 444, which you referred to, out of Milwaukee, is 
the Retail Clerks union for that area. We are Local 1401. 
Both Locals belong to the Retail Clerks International Asso- 
ciation, AFL-CIO, so obviously we are aware of the con- 
tracts that are in the area at that point. Each Local oper- 
ates on their own autonomy, though. 


Q. Would you deny the fact that Schedule A Wages are 
not uniformly in effect in Milwaukee by those stores 

108 that are represented by Local 444? 
A. Ihave nothing to do with Local 444 and I cannot 
answer for that Local. If anything, the wages are most 


likely higher, but I cannot answer for that Local. 


Q. And as far as you know they could be lower? In other 
words, you don’t know for a fact that they’re higher? 


Mr. Loeffler: I object. 


Trial Examiner: I think we’re really going a little bit 
too far and I’m going to stop this now. 


Mr. Mueller: I just wanted to cover up that last state- 
ment. 


Trial Examiner: We all understand. 

Mr. Mueller: I have no further questions. 
Trial Examiner: Any more? 

Mr. Loeffler: I have nothing more. 

Trial Examiner: Mr. Selby? 
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Mr. Selby: No ma’am. 
Trial Examiner: Fine. Thank you very much. 
(Witness excused.) 


Mr. Loeffler: Now, at this time, can we stipulate as to 
the wage rates in effect as of February 15th? 


Mr. Mueller: Or 14th? 
Mr. Loeffler: The 14th. 


Mr. Mueller: The following 26 employees were receiving 
the following wages—I’ll just give their last names 
109 for the record—this is on February 14th, for the 
payroll period ending, I guess, February 19th: Bar- 
reau, $1.25, Bennett, $1.35, Breeden, $1.35, Bunker, $1.67, 
Buroker, $1.35, Campbell, $1.86, Fick, $1.25, Haime, $1.35, 
Hamlin, $1.35, Hamilton, $2.00, Horner, $1.45, Ingham, 
$1.35, Kallas, $2.10, Kaiser, $1.25, Larsen, $1.25, Lee, $1.90, 
Luttig, $1.25, Mitchell, $2.00, Natale, $1.35, O’Donnell, $1.40, 
Rochester, $1.25, Saladino, $1.86, Schlotte, $1.50, St. John, 
$1.25, Stahl, $2.00, and Weick, $1.35. 


May we go off the record and see what our status is here? 


Trial Examiner: Yes, off the record. 
(Discussion off the record.) 
Trial Examiner: On the record. 
You’re still under oath, Mr. Moreth. 
(Witness William A. Moreth resumed the stand.) 
FURTHER RECROSS EXAMINATION 


Q. (By Mr. Mueller) Are you aware of wage scales other 
than the clerks you represent in the Beloit area? 
A. You mean non-union wages? 


Q. All right, let’s say non-union wages. 
A. Inyour store? 
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Q. Any store other than employees you represent? 
A. Yes. 
Q. Are they higher or lower than this? 
A. I’ve never yet seen any higher. 


110 Q. And do you know whether or not unions other 
than Local 1401 represent retail clerks in this area? 
A. Not to my knowledge. 


Mr. Mueller: I have no further questions. 

Trial Examiner: All right. You’re excused. 
(Witness excused.) 

Now, we will take a short recess. 
(A short recess was taken.) 

Trial Examiner: The hearing is resumed. 

Mr. Selby: We call Audrey Bunker to the stand. 
Whereupon, 

AUDREY BUNKER 


was called as a witness by and on behalf of General Counsel 
and, after being duly sworn, was examined and testified as 
follows: 


DIRECT EXAMINATION 


Q. (By Mr. Selby) Mrs. Bunker, please give us your name 
and address, spelling your last name? 
A. Audrey Bunker, B-u-n-k-e-r, 1555 Cleveland, Beloit. 


Q. You’re presently employed by the Zinke’s grocery 
store? 
A. Iam. 


Q. How long have you been employed there? 
A. About three years. 
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Q. What are your duties? 
A. I’ma checker. 


Q. You were aware of the union campaign in the 
411 store in the past several months? 
A. Yes. 


Q. Directing your attention to Saturday, March 12, of 
this year, did you have a conversation with Tom Kozel? 
A. I did. I believe it was that date. 


Q. Will you tell us what was said in that conversation? 

A. I went up to Tom and asked him if he had a minute 
and if I could talk to him and he said yes. I said, ‘‘I’d like 
to talk about the union,’’ and he said, ‘‘I’m glad you came 
to me, I couldn’t come to you.’’ We went down to the Steer 
Inn and had coffee and talked. I don’t remember all the 
conversation, but I did ask him what would happen if the 
store did go union and he said it could go to cutting hours. 
I don’t remember if he said there could be night stocking or 
not, and he said he didn’t know, if it went union maybe 


Fred, being as he was, he might even sell the store. 


Q. Fred who? 
A. Zinke. Then I asked him if I could have Doris talk to 
him or tell her to talk to him. 


Q. Meaning Doris Saladino? 
A. Yes. 


Q. Another employee? 
A. Yes, and he said yes, but I couldn’t say anything we 
had talked about because that was strictly in confidence, and 
he said I could tell Doris to come and talk to him, but 
112 he couldn’t ask to talk to her. She had to ask to talk 
to him. Then Otto Stahl, another employee, walked up 
and he said, ‘‘If you don’t believe anything I’ve said, you 
can ask Otto,”’ and I said, “Tom, I don’t have to ask Otto 
because you always told me the truth and I’ve always told 
you the truth,”’ and we left. 
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Q. That was the end of the conversation? 
A. Yes. 

Q. About how long did it last? 

A. About an hour. 


Q. Was there any other employee from the store there? 
A. No. 


Q. Now, subsequent to that conversation did you contact 
any of the other employees with respect to speaking to 
Tom? 

A. Not before the conversation, no. 

Q. After the conversation? 

A. Afterwards, I may have talked to one of the part- 
time employees. I think it was Al Bennett. I told him if he 
had any questions to go and talk to Tom, and I may have 
talked to Diane Haime, I don’t remember. 


Mr. Selby: No further questions. 
Mr. Mueller: No questions. 
Trial Examiner: Thank you very much. 
(Witness excused.) 
Whereupon, 
DORIS SALADINO 


113 _—was called as a witness by and on behalf of General 
Counsel and, after being duly sworn, was examined 
and testified as follows: 
DIRECT EXAMINATION 
Q. (By Mr. Selby) Please tell us your name and address, 
spelling your last name? 
A. Doris Saladino, S-a-l-a-d-i-n-o, 1422 McKinley, Beloit. 


Q. I see by your uniform that you’re presently employed 
by Zinke’s also? 
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A. Yes. 


Q. And how long have you been employed there? 
A. Two years last March. 


Q. What are your duties there, Miss Saladino? 
A. I’m a checker and I work in the office one day a week. 


Q. Miss Saladino, directing your attention to about 
March 14 of this year, or about one or two days before the 
election that’s involved here, do you recall having a phone 
conversation with Mrs. Bunker? 

A. Yes. She knew that I was undecided and she said that 
she had talked to Tom and that he told her it was all right 
to talk to me, and she said if I wanted to I could go and talk 
to him. But, he couldn’t come to me and ask me. 


Q. All right, did you follow that conversation up? 
A. Yes. Monday night before the election I waited for 
him and we went next door to the Calico Cat, over in the 
dining room, and I asked him what would happen. 


114 Q. What would happen what? 

A. If the union came into the store, and he told me 
I worked in the office, I could see the books anytime I wanted 
to, but if I wanted him to show me the books he would get 
them and show me that the store just couldn’t afford to go 
union. 


Q. Was anything mentioned about the kids working 
there? 

A. I don’t remember exactly whether it was at that time 
or not, but he did mention that some of the part-time em- 
ployees would be laid off. 


Q. There was also some mention of the Kohl’s store in 
that conversation, wasn’t there? 

A. Yes, the Kohl’s store was new and our business wasn’t 
as good as it could have been. 
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Q. Do you recall anything else in that conversation? 
A. Ican’t remember right now. 


Q. Is your memory exhausted on that point? 
A. Yes. 


Q. Did you give a statement to me on the 25th of April, 
1966? 
A. I guess that was the date. 


Q. I hand you that statement and ask you if that’s your 
signature on the last page? 
A. Yes. 


Q. All right. I direct your attention to page 4 of that 
statement, the first sentence. Would you read that to your- 
self, please? 


115 Q. Does that refresh your recollection as to what 
else may have been said during this conversation? 
A. I forgot what it said already. 


Q. Do you want to look at it again? 
A. Just that some of the part-time employees would be 
laid off, isn’t that what it says? 


Q. Do you want to read it again? Take your time, relax. 


Now, does that help refresh your memory? 

A. Well, that some of the employees may have to be laid 
off because the store, with Kohl’s opening, the store just 
couldn’t handle the extra pay that would have to be paid 
out for that number of employees. 


Q. Under what circumstances? 
A. Well, if the union came into the store. 


Q. Mrs. Saladino, directing your attention to some time 
prior to the election, probably within a week or two, do you 
recall Mr. Kozel receiving a letter from the union or the 
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National Labor Relations Board requesting a list of em- 
ployees? 

A. Ub buh. 

Q. About when was that? 

A. I don’t know. I just know it was on a Wednesday. 

Q. Well, in point of time, the number of weeks? Could 
you place it? 

A. Ican’t remember. 

Q. Allright. It was before the election? 

116 A. Yes. 


Q. Allright. What happened on that day? 

A. Well, he asked me if I would make out a list of the 
employees in the grocery department because the meat de- 
partment was already unionized. So, they wouldn’t be 
needed on the list. So, he put a check mark by the names 
of the ones I was supposed to copy over and send out. 


Q. You were were to put a check mark or he was? 


A. No, he put a check mark by the name of the people I 
was supposed to copy down. 

Q. Isee. 

A. Well—— 


Q. Do you recall what happened when the check marks 
were being placed? 
A. When he came to Ed’s name—— 


Q. Ed who? 
A. Ed Kallas, he called him a name. 


Q. What name did he call him? 

A. S.o.b., and he said—no, I mean he just said the name 
and he was just upset because Ed had quit his job and come 
back and he’d hired him back and he started organizing the 
union in the store. 
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Mr. Mueller: I object to the last part of that testimony. 


Trial Examiner: The answer will be stricken. Just tell 
us what he said. 
117 Mr. Selby: Wait just a moment, I think the wit- 
ness is testifying that’s what he did say. 


Trial Examiner: No. The answer was he was because he 
felt something. 


Mr. Selby: All right, I’ll ask the question. 


Q. (By Mr. Selby) Mrs. Saladino, after calling the name, 
after Mr. Kozel called the name out, what do you recall him 
saying after that? What he said, what you recall him 
saying? 

A. I can’t remember. That’s just, you know, I got it in 
my mind—— 

Trial Examiner: Well, in essence, it doesn’t have to be 
his exact words. 

The Witness: Well, just the idea that Ed had quit his job 
and he’d come back and Tom had given him his job back in 
good faith, not thinking that he’d pull something like that 
on him. 

Mr. Selby: No further questions at this time. 

Mr. Mueller: I have no questions. 

Trial Bxaminer: Thank you very much, Mrs. Saladino. 
Tt wasn’t as bad as you thought it was going to be, was it? 

(Witness excused.) 


Mr. Selby: General Counsel rests. 
Mr. Loeffler: I rest. 


Trial Examiner: Now, gentlemen, this is one of the times 

when I suggest, according to routine, maybe you’d like 

118 to talk settlement. You know everything there is 
against you. 
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Mr. Mueller: Let the record show that the Examiner 
offered, but that the parties all shook their heads in the 
negative. 


Trial Examiner: You may proceed, Mr. Mueller. 


Mr. Mueller: At this time all I would ask the Trial 
Examiner to do is to take administrative notice of case 
numbers 13-RC-9259 and case number 30-RC-344. 


Trial Examiner: That’s 15-RC? 


Mr. Mueller: That’s 13-RC, the regional office in Chicago 
and 30-RC would be the regional office of Milwaukee. 


Trial Examiner: Suppose you tell me what they’re all 
about? Not ‘‘all about’’, but—— 


Mr. Mueller: I’ll tell you what the purpose for the admin- 
istrative notice is. In case number 13-RC-9259 the Amalga- 
mated Meat Cutters sought representation of certain Re- 
spondent’s employees in their meat department and as a 
result of an NLRB election conducted on April 5, 1963 the 
employees rejected unionization by a vote of two to one. And 
in case number 30-RC-344 the Meat Cutters again sought 
representation of the same employees and in that election 
conducted on November 3, 1965, the employees voted for 
certification. 


Trial Examiner: The same unit involved here? 


Mr. Mueller: The same unit, the meat department, which 
will all be reflected in the files, and they voted for represen- 
tation. That basically the information. 


119 Trial Examiner: You say that in November of 
*65—— 


Mr. Mueller: In the unit of meat department employees, 
we’re not injecting a new issue, no no. 


Trial Examiner: What is the relevance of this? 
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Mr. Mueller: This goes to good faith doubt, and this will 
be brought out in our brief. 


Mr. Selby: You mean the meat department at this par- 
ticular store? 


Mr. Mueller: At this particular store. Other than that, 
Respondent has nothing else to offer, other than respect- 
fully requesting that the Trial Examiner give as much time 
as she is able to for filing briefs, due to other briefs that are 
due and I have to work on. 

Trial Examiner: I assume that means you are waiving 
argument, oral argument, at this point? 


Mr. Mueller: Oh, yes. 

Mr. Selby: General Counsel waives oral argument. 

Mr. Loeffler: Charging Party waives oral argument. 

Trial Examiner: I assume also everybody wants the max- 
imum time. 

As I figure it the maximum would be the 10th, but I 
always like briefs on Mondays, and when I was writing 
them rather than receiving them, I liked them on Mondays, 
too, because I’d mail them out Friday and have a free week- 


end. So that would be August 8th, wouldn’t it? We'll set 
August 8th for briefs. 


120 Mr. Mueller: Can we have the maximum, ’til the 
10th? 


Mr. Selby: The 8th is acceptable to General Counsel. 
Trial Examiner: Make it the 8th. 


You’re all aware of the procedure, and if there is nothing 
further, the hearing is closed. 


(Whereupon, at 5:05 o’clock p.m., the hearing in the 
above-entitled matter was closed.) 
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(JOINT EXHIBIT 1) 


RETAIL CLERKS UNION LOCAL 1401 


uAnTEnae OF RETAIL ELEAAS INTERHATIONSL AODOCIATION, APL-CI® 
aouqrancoasnan 301 5. Johnson Street MADISON, WIS. 33703 
PHONE 257-4609 


{AAMENVILLE OFPVER: 10 8. PRAMMLIN BT. SANEOVILAS, WIP.) 


a ae February 4, 1966 


Messrs. Fred and Gordon Zinke 
Zinke's Food Market 

131 Madison Road 

Beloit, Wisconsin 


Dear Sirs: 


This is to advise you that Retail Clerks Union, Local Noe 1401, 
represents a majority of the employees in your store located at 
1314 Madison Road, Beloit, Wisconsin, in an appropriate collective bargain- 
ing unit consisting of: 


"All regular full-time and xeguilar paxt-time employees, 
excluding janitors, employees in the meat department, 
store manager, watchmen and guaxds and supervisoxs as 
defined in the Act.” 


We hereby demand that you xecognize Retail Clerks Union, Local No. 
1401, as the sole and exclusive bargaining agent for the exployees in the 
aforementioned appropriate collective bargaining unit. 


We are xeady and willing to.prove our majority xepresentation by means 
al party of your own choosing verifying the 
orization for Representation cards which have 


In addition, we demand that you or your designated representatives 
meet with me for the purpose of negotiating the terms of a collective 
bargaining agreement. We request that these negotiations be held on 
Monday, February 21, 1966 at a time and place of your choosing. We 31s0 
request that no changes be made in the present wages, hours oF working 
conditions until such time as they are duly negotiated. 


If we do not receive a xeply by February 21, 1966, we will assume that 
you are refusing oux request for recognition and our desand for bargaining. 


truly yours, 
PT Vnelle) 


Peter P. Voeller 
Secretary-Txeasurer 


RED FES 1 6 858 
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(GENERAL COUNSEL EXHIBIT 3-A) 
March 5, 1966 


TO ALL ZINKE FOOD MARKET EMPLOYEES AND 
THEIR FAMILIES 


The National Labor Relations Board election is scheduled 
for Wednesday, March 16, 1966. The election will be held 
in the store between the hours of 5:30 to 6:30 p.m. The 
majority of those employees voting will decide whether all 
employees, excluding the meat department, want their jobs 
to be controlled by the Union or not. Therefore, in order to 
have the true answer to that question, it is is important that 
each and every employee vote. 


As we pointed out in our last letter, each of you should 
consider only what is important to you as an individual. 
Do not vote for the Employer and do not vote for the Union 
organizer, but vote for yourself. 


What is in this for you? Generally, being treated fairly, 
good wages, and job security rank high in your job in- 
terests. 


A union is not needed to insure fair treatment. Our busi- 
ness will only be profitable if we have satisfied, happy, and 
cooperative employees. This is the atmosphere that must 
prevail if any business is to ran smoothly. This atmosphere 
has always been, and will always continue to be, the rela- 
tionship that we attempt to maintain with each of you. This 
attitude does not depend upon whether a union represents 
you. It depends upon our desire to have a profitable busi- 
ness. We can attain that goal only if we have your coopera- 
tion and support. The presence of a union means only that 
we have to deal through a third party, an outsider, who has 
no interest in our welfare and therefore your job security. 


The Union organizers have undoubtedly been making 
wild and extravagant promises as to the wage increases 
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each of you will get as a group if you vote for the Union. 
These promises are just that—promises. A union can only 
promise; it cannot pay a wage increase. It is an employer 
who makes wage increases. Wages, like the prices on the 
various products we sell, are determined by competition in 
a market. If an employer is to have satisfied employees, 
he must pay the wage rate which prevails for that type of 
work in the community in which the business is located. 


The Union organizers may also attempt to win your vote 
by telling you that your job will be more secure if you vote 
to give it your rights. This just is not so. A union does 
not give employees security in their jobs. Job security 
depends upon the success of our business. This in turn 
depends upon our customers shopping and continuing to 
buy at our store. To attract customers we must maintain 
competitive prices on the items we sell. If the cost of getting 
the foodstuffs we sell on the shelves becomes too high and 
we are forced to raise prices, then we lose customers. If 
we lose customers we are forced to cut the cost of opera- 


tion. Obviously, unions cannot guarantee job security. It 
is the successful operation of our store which provides this 
guarantee. 


We do not think that a union has anything to offer you, 
except an opportunity to pay dues out of your paycheck. 
If you agree, vote ‘“NO”’ in the election on Wednesday, 
March 16, 1966. 


Sincerely, 
Gordon F. Zinke 
Tom Kozel 
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(GENERAL COUNSEL EXHIBIT 3-B) 


March 11, 1966 


TO ALL ZINKE FOOD MARKET EMPLOYEES AND 
THEIR FAMILIES 


In our last letter we pointed out that we do not think 
that a union has anything to offer you. Still, the profes- 
sional Union organizers are probably continuing to make 
their big, fancy promises and trying to back these promises 
up by showing you labor contracts from other cities and 
companies. You have an important decision to make in the 
NLEB election on March 16, 1966. When making your de- 
cision, remember, the Union can promise nothing except 
that it will negotiate—and who can tell what this will lead 
tot It is only our customer who can guarantee us our jobs, 
pay, benefits, ete. Let’s not gamble on losing him through 
the increased costs that unionization always brings. 


Some of our employees are former union members. As 
they and some others of you probably know, a union often 
brings with it an atmosphere of discord, distrust, and dis- 
sension. This is because the union leader trys to justify 
the taking of your money in the form of union dues and 
special assessments. To do this the union leader looks for 
something to argue about. This, of course, leads either to 
strikes or to high costs and higher prices, which our cus- 
tomers will refuse to pay. When that happens, we all lose 
our only source of security—our customer. 


How much is the professional Union leader concerned 
with your individual development or the success of this 
business? He is paid to do a job for the Union, which means 
to increase the Union’s treasury and power. 


You have a right to vote for the Union if you want to. 
Tf a majority of the employees who vote want to drive a 
wedge between you and your management and create the 
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dog-eat-dog atmosphere which union bargaining usually 
involves, we will be bound by your decision. Remember 
though, just because you may have signed a card for the 
Union does not mean that you cannot vote against the 
Union in the election. Each of you can vote either ‘“YES”’ 
or ‘“‘NO,’’ depending upon the decision YOU now make, 
after hearing the other side. 


We do not want a union. You and we have every reason 
to work together cooperatively in joint self-interest. A 
union cannot grow in an atmosphere of mutual confidence. 
Strife and distrust are more to a union’s liking. If you 
agree with our position, vote ‘“NO”’ in the NLBEB election 
on March 16, 1966. 

Be sure to vote! 


Sincerely, 
Gordon F. Zinke 
Tom Kozel 
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March 12, 1966 


TO ALL ZINKE FOOD MARKET EMPLOYEES AND 
THEIR FAMILIES 


The news item set forth below appeared in the March 8, 
1966 issue of The Wall Street Journal: 


NON-UNION WAGES OUTGAIN UNION 
PAY, FEDERAL OFFICIALS FIND 


“¢Government data indicate non-union pay raises were 
the fatter last year, reversing a pattern of several 
years. Federal experts point to the Southern textile 
industry’s third round of pay boosts in 18 months as a 
sample of the non-union trend. Explanations for the 
increases: New cotton subsidies to the mills, increased 
union organizing pressures, more difficulties in recruit- 
ing mill labor. 


‘‘Non-union pay increases this year are thought likely 


to be fatter than 1965’s, too. Contributing factors: 
More flexibility for non-union employers to change 
rates to compete for labor, plus the impact on pocket- 
poe of higher living costs and a new social security 
tax bite. 


“<Tnitial Federal data for 1966 show pay for some 
occupations rising faster in less organized areas than 
for the same occupations in highly unionized terri- 
tory.”’ 

We feel this supports our position that you do not benefit 
from the Union. As we stated in a previous letter—‘‘A 
union can only promise; it cannot pay a wage increase. It is 
an employer who makes wage increases. Wages, like prices 
on the various products we sell, are determined by com- 
petition in a market. If an employer is to have satisfied 
employees, he must pay the wage rate which prevails for 
that type of work in the community in which the business is 
located.’’ 
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It is to your advantage to vote “NO”? in the NLRB 
election this Wednesday, March 16, 1966. We expect you 
to vote in your own best interests—don’t vote for the union 
organizer or your employer—vote for yourself and your 
own future. If you intend to vote ‘‘NO,”’ we hope you will 
urge your fellow employees to do the same. 


Sincerely, 


Gordon F. Zinke 
Tom Kozel 
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STIPULATION 


IT IS HEREBY STIPULATED AND AGREED by 
and between the parties hereto, by their respective counsel 
or representative, Russ R. Mueller, on behalf of Zinke’s 
Foods, Inc. (hereinafter referred to as Respondent) ; David 
Loeffler, on behalf of Retail Clerks Union, Local No. 1401, 
Retail Clerks International Association, AFL-CIO; and 
Dennis M. Selby, Counsel for the General Counsel of the 
National Labor Relations Board, being all parties to the 
proceeding that: 


Copies of the letters attached as General Counsel Ex- 
hibits 3A, B, and C dated March 5, 11 and 12, 1966, signed 
by Gordon F. Zinke and Tom Kozel, were mailed to all 
employees of Respondent on or about the dates indicated 
thereon. 


ZrinkE’s Foon, Inc. 
By: 
Russ R. Mueller 


Date Executed: 7-1-66. 
Reraw Crercs Union, Locau No. 1401, Reram 
Cuzrxs Interwationan Assocuation, AFL-CIO 


By: 
David Loeffler 


Date Executed: 7-6-66. 


Narronan Lasor Rexations Boarp 


By 


Dennis M. Selby 
Date Executed: 6-22-66. 
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STIPULATION 


IT IS HEREBY STIPULATED AND AGREED by 
and between the parties hereto, by their respective counsel 
or representative, Russ RB. Mueller, on behalf of Zinke’s 
Foods, Inc. (hereinafter referred to as Respondent) ; David 
Loeffler, on behalf of Retail Clerks Union, Local No. 1401, 
Retail Clerks International Association, AFL-CIO (here- 
inafter referred to as the Union); and Dennis M. Selby, 
Counsel for the General Counsel of the National Labor 
Relations Board, being all parties to the proceeding that: 


The signature on the authorization card of Leonard 
Burcher, General Counsel’s Exhibit 3, dated February 11, 
1966 is authentic. 


Zixzx’s Foon, Ixc. 
By: 
Russ R. Mueller 
Date Executed: 7-1-66. 


Bera Crerxs Union, Locat No. 1401, Reram 
Crerxs INTERNATIONAL ASSOCIATION, AFL-CIO 

By: 
David Loeffler 


Date Executed: 7-6-66. 


Nationay Lasor Retations Boarp 


By 


Dennis M. Selby 
Date Executed: 6-22-66. 
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RETAIL CLERKS INTERNATIONAL ASSOCIATION 
<Anthorization for 
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i 
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ZInfce Lemard Bwrken 
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(GENERAL COUNSEL EXHIBIT 7) 
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(COMPANY EXHIBIT 5) 


February 16, 1966 


Mr. Peter P. Voeller 
Secretary-Treasurer 

Retail Clerks Union Local 1401 
301 East Johnson Street 
Madison, Wisconsin 53703 


Re: City Super Market of Beloit 
Dear Mr. Voeller: 


Your letter of February 14, 1966 addressed to Messrs. 
Fred and Gordon Zinke, wherein you demand that your 
union be recognized as the bargaining agent for employees 
working in a specified bargaining unit at the Beloit store, 
has been referred to this office. 


We do not feel that a meeting with you would be fruitful 
since we question the appropriateness of the unit you de- 
scribe. Furthermore, our client has been involved in other 
representational matters wherein the proving of majority 
status by authorization cards has been shown not to be a 
genuine indication of the employees’ true desires respecting 
unionization. Thus, your request for recognition as the 
sole and exclusive bargaining agent is refused. 


As you know, there are established procedures with the 
National Labor Relations Board for the determination of 
these issues, and if you care to pursue this matter, we 
presume that you will invoke them. 


Very truly yours, 
Horsrecrx, Davis & VERGERONT 
By: 


Russ R. Mueller 
RRM :Iml 
ec: Mr. Gordon Zinke 
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NATIONAL LABOR RELATIONS BOARD 
REGION 30 

Room 230, Commerce Building, 744 North Fourth Stree? 
Milwoukee, Wisconsin 53203 


David Locffler, Esq. 
Lawton & Cates 

119 Monona Ave. 
Madison, Wisconsin 


Zinke's Food Market 


Case No. 30-RC-400 
Gentlemen: 


The objections in the aboveecaptioned matter which you filed 
with this office have been assigned for the purpose of investigation to 
George Strick, Field Examiner » who will contact you as soon as 
possible. All inquiries concerning this matter should te addressed to 
hin. 


In the event you have not alreedy done so, please serve the 
other parties with a copy of your objections pursuant to Section 102.69 
of the Board's Rules and Regulations. 


fn the meantime, will you please submit to this office 
evidence in support of your objections. This evidence should include 
the names and addresses of witnesses who have knowledge of the facts, 
tugether with a bricf statemont of the facts to which the witnessas 
may be expected to testify. Unless such evidence is reccived in this 
office within 7 days of the date of this letter, we shall assume that 
go such evidence is available. 


Very truly yours, 


Peter Voeller, Socy.- Y ey 6 
Treas., RCIA Local 1402 ok wy hi, 


301 ZB. Johnson St. George Squillacote 
Madison, Wis. Regional Director 
Russ R. Mueller, Esq. 

Hoebreckx, Davis & Vergeront 

324 E. Wisconsin Ave. 

Milwaukee, Wis. 


30-33 (2/06) 
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(UNION EXHIBIT 2) 


Hd. Cashier & Booxkeeper 


Hd. Clerk (Anst.Mar.}> & 
Prodiice Deoartment Head. 
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TXD-662-66 


Unrrep States or AMERICA 
Berore Tue Nationau Lazor Retations Boarp 
Division oF Tru HxaMINEES 


Wasuineton, D.C. 


Case 30-CA-372 
Case 30-RC-400 


Zmuxez’s Foons, Ino. 


and 
Reram Crerxs Union, Locan No. 1401, Reram Creeks 
InternationaL Association, AFL-CIO 
Dennis M. Selby, Esq., of Milwaukee, Wis., on behalf of the 
General Counsel. 


David Loeffler, Esq., (Lawton & Cates), Madison, Wis., on 
behalf of the Charging Party. 


Russ R. Mueller, Esq., (Hoebreckz, Davis and Vergeront), 
Milwaukee, Wis., on behalf of the Respondent. 


Before: Josephine H. Klein, Trial Examiner. 
TRIAL EXAMINER’S DECISION 
Statement of the Case 


Case 30-CA-372 involves a complaint issued on May 
16, pursuant to a charge filed against Zinke’s Foods, Inc. 
(Respondent), by Retail Clerks Union, Local 1401, Retail 
Clerks International Association, AFL-CIO (Union), on 
April 1, amended on April 13, 1966.1 Case 30-RC-400 arises 


1 Unless otherwise specifically indicated, all dates herein refer to 1966. 
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out of a petition for certification filed by the Union on 
February 21. Pursuant to a stipulation for certification 
upon consent election, an election was held on March 16. 
The Union lost the election and thereafter filed objections. 
Respondent moved to dismiss the objections. On May 18, 
the Regional Director issued his report and recommenda- 
tion, in which he denied Respondent’s motion to dismiss 
and recommended that the objections be set for hearing, in 
consolidation with the complaint proceeding. On June 2, 
the Board issued an order adopting the Regional Director’s 
recommendations and ordering that the complaint and rep- 
resentation cases be consolidated for hearing. 


Pursuant to due notice, the consolidated proceedings 
were heard by Trial Examiner Josephine H. Klein at 
Beloit, Wisconsin, on July 6. All parties appeared and 
were afforded full opportunity to be heard and to examine 
and cross-examine witnesses. All parties waived oral argu- 
ment, but briefs have been received from the General Coun- 
sel, Respondent, and Charging Party. 


Upon the entire record, including observation of the wit- 
nesses, and due consideration of the briefs, the Trial Exam- 
iner makes the following: 


Findings of Fact 
I. Jurisdiction 


A. Respondent, a Wisconsin corporation, is engaged in 
the retail sale of grocery and related products, with its 
principal office and store at Wisconsin Dells, Wisconsin, 
and one store, the only store involved in these proceed- 
ings, located at Beloit, Wisconsin. During the past year, 
a representative period, Respondent had gross sales in 
excess of $500,000 and during the same period purchased 
and received products and materials valued in excess of 
$50,000 from firms located in Wisconsin which had received 
the said products and materials directly from points out- 
side the said State. Respondent is and at all material 
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times has been an ‘‘employer”’ as defined in Section 2(2) 
of the National Labor Relations Act, as amended, 29 
U.S.C. Secs. 151, et seg., engaged in commerce as defined 
in Section 2(6) and (7) of the Act. 


B. The Union is and at all material times has been a 
labor organization within the meaning of Section 2(11) of 
the Act. 


II. The Unfair Labor Practices 
A. The Chronology 


There is no disagreement among the parties as to any 
of the facts. Hither by answer to the complaint or by stipu- 
lation in the course of the hearing, Respondent admitted 
all the factual allegations in the amended complaint and 
objections to the election.? Respondent produced no wit- 
nesses and did not cross-examine any of the General Coun- 
sel’s employee witnesses. Respondent admitted several 
alleged violations of Section 8(a)(1). As to the remain- 
ing allegations, the present dispute concerns inferences to 
be drawn from undisputed facts and two legal defenses 
interposed by Respondent. 


On February 14 the Union sent Respondent a letter de- 
manding recognition and bargaining as the representative 
of all the employees in Respondent’s Beloit market ‘‘ex- 
cluding janitors, employees in the meat department, store 
manager, watchmen and guards and supervisor as defined 
in the Act.’’ In its letter the Union offered to prove its 
majority through a card check by a neutral party, chosen 
by Respondent. At the hearing Respondent stipulated 
that on February 14 the Union held valid bargaining 
authorization cards executed by 17 employees in an appro- 
priate unit of 26. 


2 The only witness whom Respondent cross-examined was the union 
official whom the Charging Party called to testify in support of the par- 
ticular remedy the Union is requesting. The Union’s objections to the 
election were substantially identical to the allegations in the complaint. 
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On February 16, a day after Respondent’s receipt of the 
Union’s demand, counsel for Respondent replied in perti- 
nent part as follows: 


We do not feel that a meeting with you would be 
fruitful since we question the appropriateness of the 
unit you describe. Furthermore, our client has been 
involved in other representational matters wherein the 
proving of majority status by authorization cards has 
been shown not to be a genuine indication of the em- 
ployees’ true desires respecting unionization. Thus, 
your request for recognition as the sole and exclusive 
bargaining agent is refused. 


As you know, there are established procedures with 
the National Labor Relations Board for the determi- 
nation of these issues, and if you care to pursue this 
matter, we presume that you will invoke them. 


On February 21 the Union petitioned for certification. 
Thereafter, pursuant to a stipulation for certification upon 
consent election, approved by the Regional Director on 
March 4, an election was scheduled for March 16 among— 


All full-time and regular part-time employees .. - 
at [Respondent’s] Beloit, Wisconsin store, excluding 
meat department employees, store manager, office cleri- 
cal employees, guards and supervisors as defined in 
the Act. 


Respondent thereupon embarked on an antiunion cam- 
paign which continued until about March 15, as summa- 
rized under the heading ‘‘Section 8(a)(1),’? wfra. 


The Union lost the election on March 16 by a vote of 10 
to 15. On March 21 the Union telegraphed the Regional 
Director as follows: 


_.. PLEASE BE ADVISED THAT THE UNION 
OBJECTS TO THE ELECTION CONDUCTED IN 
THE ABOVE MANNER [SIC] ON WEDNESDAY 
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MARCH 15 [SIC*]. DURING THE COURSE OF 
THE ELECTION CAMPAIGN THE COMPANY 
ENGAGED IN A COURSE OF CONDUCT WHICH 
BOTH COERCED THE EMPLOYEES IN THE 
EXERCISE OF THEIR FREE CHOICE IN VIOLA- 
TION OF SECTION 8(a) (1) AND ADDITIONALLY 
THIS CONDUCT UPSET THE ‘‘LABORATORY 
CONDITIONS”? SURROUNDING THE ELECTION. 
A DETAILED STATEMENT OF POSITION WILL 
FOLLOW. 


On March 21 the Regional Director wrote to the Union, 
inter alia, requesting that it submit ‘‘evidence in support 
of your objections.’’ The letter concluded: 


Unless such evidence is received in this office within 7 
days of the date of this letter, we shall assume that no 
such evidence is available. 


On March 28 the Union filed a detailed statement of six 
specific objections. 


On April 11, Respondent filed a motion to dismiss the 
objections, maintaining that the Union’s telegram of March 
21 was insufficient to serve as ‘‘objections’’ within Section 
102.69 of the Board’s Rules and Regulations, Series 8, as 
amended, and that the subsequent statement of specific 
objections was untimely. 


The Union’s original charge, filed on April 1, set forth 
the same facts as were contained in its objections to the 
election. On April 13 it filed an amended charge adding 
allegations of refusal to bargain in contravention of Sec- 
tion 8(a)(5) and discriminatory treatment of Edward 
Kallas, leading to his constructive discharge on April 8 
in violation of Section 8(a)(3). The complaint, issued on 


3 March 15, 1966, was a Tuesday. The election here was held on 
March 16. 
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May 16, incorporated all but one of the allegations in the 
Union’s amended charge.* 


On May 18 the Regional Director issued his report and 
recommendation. In it he ruled that ‘‘the objections were 
timely filed, and contained the necessary form and sub- 
stance to comply with Section 102.69.”’ He further stated 
that “‘it does not appear that the Employer was prejudiced 
by the manner of the filing of the objections.’’ Accordingly, 
he denied the motion to dismiss the objections. He recom- 
mended that the objections be set for hearing in consolida- 
tion with the complaint. 


On June 2, 1966, the Board, through its Associate Execu- 
tive Secretary, issued an order directing hearing. That 
order read in part: 


No exceptions to the Regional Director’s report hav- 
ing been filed by either party within the time provided 
therefor, the Board hereby adopts the Regional Direc- 
tor’s recommendations as contained in his report. 
Accordingly, 


TT IS HEREBY ORDERED that a hearing be held 
for the purpose of adducing evidence to resolve the 
issues raised by the Petitioner’s objections, and that 
such hearing may be consolidated with any hearing on 
the complaint issued in Case No. 30-CA-372. ... 


IT IS FURTHER ORDERED that the Trial Ex- 
aminer . . . designated for the purpose of conducting 
such hearing, shall prepare and cause to be served on 
the parties a report containing resolutions of the credi- 
bility of witnesses, findings of fact, and recommenda- 
tions to the Board as to the disposition of said ob- 
jections. ... 


By its answer to the complaint and motion to dismiss, 


4 At the hearing the Union withdrew the one objection to the election 
which had not been adopted by the Regional Director in the complaint. 
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Respondent contends that the refusal to bargain charge 
should be dismissed because of the Union’s loss of the elec- 
tion and its failure to file adequate and timely objections. 
Additionally, it maintains that the 8(a)(3) charge, involv- 
ing Edward Kallas, should be dismissed as moot. It admits 
alleged violations of Section 8(a)(1) and, in its brief, in 
effect consents to a remedial order based thereon. 


B. The Specific Unfair Labor Practices 
1. Section 8(a) (1) 


Between February 15, when Respondent received the 
Union’s recognition and bargaining demand, and March 16, 
when the election was held, Respondent took the following 
action 


On February 19, Respondent’s manager, Tom Kozel,® 


5 At the hearing, Respondent persistently objected to the admission of 
any evidence to prove the commission of unfair labor practices which 
Respondent admitted. Counsel maintained that “the legal inference to 
be drawn doesn’t depend upon the color, so to speak, of whatever testi- 
mony you're going to deduce.” When Respondent’s counsel declined to 
stipulate that the only issue on the 8(a) (5) phase of the case was the 
effect of the election, the Trial Examiner overruled its objections to the 
evidence and permitted the General Counsel to present such evidence in 
support of allegations under Section 8(a) (1) as he believed bore on the 
alleged violation of Section 8(a) (5). See Joy Silk Mills, Inc., 85 NLRB 
1263, enfd. 185 F.2d 732 (C.A.D.C.), cert. den. 341 US. 914; Bernel 
Foam. Products Co., 146 NLRB 1277; Aaron Brothers Company of Cali- 
fornia, 158 NLRB No. 108; John P. Serpa, Inc., 155 NLRB No. 12. 


It is unnecessary here, however, to review the evidence in detail, since 
the admitted allegations are sufficient to dispose of the issues raised. 
The nature of the violations alleged and admitted is such that had the 
General Counsel moved for “judgment on the pleadings,” the Trial 
Examiner might well have granted the motion as to the 8(a) (1) and 
8(a) (5) charges. Pioneer Natural Gas Company, 158 NLRB No. 127; 
Collins & Aikman Corporation, 160 NLRB No. 135. In any event, the 
General Counsel’s undisputed evidence supports the factual allegations 
admitted by Respondent. 


¢ The complaint and the briefs of the General Counsel and the Union 
incorrectly spell this name as “Kozol.” 
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coercively interrogated Edward Kallas, produce manager, 
concerning his union activities and threatened closure of 
the store if the employees chose to be represented by the 
Union. And on February 23, Kozel threatened to discharge 
Kallas for his union activities.? Respondent stipulated at 
the hearing that it knew that Kallas was the leading em- 
ployee organizer for the Union. 


Kozel told employee Barreau that if the Union came in 
some of the present employees under 18 years of age would 
be fired and stocking would be done by adults at night.° 
On March 12, 14, and 15, in individual meetings with three 
other employees (Bunker,® Saladino, and Haime), Kozel 
threatened reduction in hours and/or loss of employment 
if the Union won the election. 


On March 11, Kozel prohibited Kallas from speaking 
about the Union to any employees on Respondent’s prem- 
ises, although there is a non-public portion of the store 
available to employees in non-work periods. Such total 
prohibition of solicitation, including non-working time and 


areas, is clearly violative of Section 8(a) (1). Marvin A. 


7 In its brief, Respondent says: “The record evidence would not prove 
this allegation of the complaint. . . . Although admitted, the lack of 
evidence in this regard further supports the conclusion that Respondent 
had no intention of embarking upon an illegal campaign to undermine 
the Union’s claimed majority. Reference to “lack of evidence” comes 
with ill grace from Respondent, which labored diligently to keep out any 
evidence whatsoever concerning admitted violations. In any event, the 
Trial Examiner finds that the allegation in question was adequately sup- 
ported by the testimony of Doris Saladino. 

8 Employee Barreau reported this conversation to at least two of the 
young employees. That employees would discuss such conversations 
among themselves is natural and to be expected. Even if Respondent is 
not directly responsible therefor, the repetition of the threats is material 
at least to the validity of the election. N.L.R.B. v. Staub Cleaners, Inc., 
et al., 357 F.2d 1, 3 (C.A. 2). 

® Bunker told at least one other employee of her conversation with 
Kozel. 
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Witbeck, d/b/a Witbeck’s IGA Supermarket, 155 NLRB 
No. 14; Montgomery Ward & Co., 145 NLEB 846, 848. 


Respondent not only admits the facts stated above, but 
concedes that they constitute unfair labor practices under 
Section 8(a)(1). Indeed, Respondent’s brief concludes, in 
effect, with a consent to an 8(a)(1) order.” 


The General Counsel and Charging Party also contend 
that three letters sent by Respondent to each of its em- 
ployees on March 5, 11, and 12 fell within the ban of 
Section 8(a)(1). Respondent admits having sent the let- 
ters but argues that they fell within the scope of free 
speech protected by Section 8(c). 


The letter of March 5 stated, inter alia: 


A union is not needed to insure fair treatment. Our 
business will only be profitable if we have satisfied, 
happy, and cooperative employees. ... This atmos- 
phere has always been, and will always continue to 
be, the relationship that we attempt to maintain with 
each of you. ... We can attain that goal only if we 
have your cooperation and support. The presence of 
a@ union means only that we have to deal through a 
third party, an outsider, who has no interest in our 
welfare and therefore your job security. 

The theme that a union would cause dissension between 
Respondent and its employees was amplified in the next 
letter as follows: 

If a majority of the employees who vote want to 
drive a wedge between you and your management and 


10“ _ _ it is requested . . . the Trial Examiner recommended an 
order, limited in its affirmative portion to the posting of a Notice to 
the employees in the usual form, advising the employees that it will 
cease and desist from violations of Section 8(a) (1) of the Act.” 

11 Apparently Respondent had sent at least one previous campaign 
letter, since the letter of March 5 said, in part: “As we pointed out in 
our last letter... .” 
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create the dog-eat-dog atmosphere which union bar- 
gaining usually involves, we will be bound by your 
decision. 


We do not want a union. You and we have every 
reason to work together cooperatively in joint self- 
interest. A union cannot grow in an atmosphere of 
mutual confidence. Strife and distrust are more toa 
union’s liking. If you agree with our position, vote 
<<NO’? in the NLRB election on March 16, 1966. 


Such statements clearly constituted a threat of worsen- 
ing, unpleasant working conditions, and denial of the em- 
ployees’ right to present grievances to management if the 
Union won the election. The threat of worsening relations 
between employer and employee was particularly coercive 
in this case, since, as conceded in Respondent’s brief, the 
evidence shows that the store manager was already a hard 
‘“task-master’’ and extremely difficult to work for. See 
infra, footnote 16. 


Further, the letters contain only thinly veiled threats of 
a loss of security in the event of a union victory. After 
stating that the Union had ‘‘no interest in our welfare and 
therefore your job security,’ the March 5 letter informed 
the employees that their job security depended on custom- 
ers’ continuing to buy at the store; if costs go up, prices 
must be raised and customers are lost; and ‘‘If we lost 
customers we are forced to cut the cost of operation. Obvi- 
ously, unions cannot guarantee job security.” 


In the words of the Trial Examiner in Graber Manufac- 
turing Company, Inc., 158 NLRB No. 37 (TXD), the Trial 
Examiner here finds that Respondent’s letters to its em- 
ployees on March 5, 11, and 12— 


. contained veiled threats that a selection by the 
employees of the Union as their bargaining repre- 
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sentative would inevitably have adverse economic con- 
sequences, including loss of work and jobs, as well as 
a loss of employees’ statutorily protected right to pre- 
sent their own grievances to management. 


The letters also contained clearly implied promises of 
better wages without a union than with one. In its letter 
of March 11, Respondent said: 


. . . the union leader looks for something to argue 
about. This, of course, leads either to strikes or to 
high costs and higher prices, which our customers will 
refuse to pay. When that happens we all lose our only 
source of security—our customer. 


Yet, the very next day Respondent sent its employees a 
letter in which it quoted an item from the Wall Street 
Journal headlined ‘‘Non-Union Wages Outgain Union Pay, 
Federal Officials Find,’’ and added: 


As we stated in a previous letter—‘‘A union can only 
promise; it cannot pay a wage increase. It is an em- 
ployer who makes wage increases. ... If an em- 
employer is to have satisfied employees, he must pay 
the wage rate which prevails for that type of work 
in the community in which the business is located.’? # 


Thus, the Trial Examiner finds that the letters of March 
5, 11, and 12, when read in their entirety, and particularly 
against the background of Respondent’s other admitted 
unfair labor practices (McCormick Longmeadow Stone Co., 
Inc., 155 NLRB No. 53, footnote 1, citing Savoy Leather 
Mfg. Co., 189 NLRB 425, 426), tended to interfere with, 
restrain, and coerce the employees in the exercise of their 


12 The evidence shows that Respondent’s wage rates were below those 
in comparable unionized markets in the area. 
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rights under Section 7 and were thus violative of Section 
8(a) (1). 


2. Section 8(a) (3) 


The complaint charges that Respondent constructively 
discharged its employee Edward Kallas in violation of 
Section 8(a) (3). It alleges that from the middle of Febru- 
ary, because of his union activities, Respondent made 
Kallas’ working conditions ‘‘so onerous, burdensome, and 
intolerable that he was forced to quit his employment on 
April 7.” 


In addition to denying the charge, Respondent contends 
that the Kallas matter is moot because Kallas has been 
offered and has refused reinstatement and has received 
and accepted $49.35 as ‘“‘hackpay.’’"* Agreeing with the 
General Counsel and the Charging Party, the Trial Exam- 
iner rules that the Kallas matter is not moot because it 
has considerable bearing on the refusal-to-bargain charge 
(infra, section 3, a) ; N. -L.R.B. v. Superior Sales, Inc., F.2d, 


18 The finding that the letters constituted violations of Section 8(a) 
(1) is perhaps unnecessary since they are merely cumulative and do 
not affect the remedy to be recommended. The letters were outspokenly 
antiunion and clearly designed to dissipate the Union’s majority. Thus, 
on the facts of this case, even if the letters by themselves were not viola- 
tive of Section 8(a) (1), they would undoubtedly warrant a finding of 
violation of Section 8(a) (5). Cé£. Aaron Brothers Company of Cali- 
fornia, 158 NLRB No. 108: “. . . an employer's bad faith may also 
be demonstrated by a course of conduct which does not constitute an 
unfair labor practice.” Where, as here (see infra, section 3, a), an 
employer has no good-faith doubt as to the Union’s claimed majority 
status, he is not entitled to insist on an election for the purpose of gain- 
ing time to dissipate that majority. See N.L.R.B. v. Superior Sales, Inc., 
F.2d, 63 LRRM 2197, 2203-2204 (C.A. 8). 

14 Respondent offered, and the Trial Examiner rejected, four exhibits 
to establish the offer of reinstatement, its rejection, and the payment 
and receipt of the $49.35 as “backpay.” While objecting to the admis- 
sion of these exhibits, the General Counsel stipulated to the facts which 
they were offered to prove. 
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63 LRRM 2197, 2204 (C.A. 8); and that the backpay claim 
cannot be precluded by the employee’s ‘‘settlement”’ with- 
out Board approval. (Sehon Stevenson & Co., Inc., 150 
NLEB 675, 687; Jaycoxz Sanitary Service of Garden Grove, 
Inc., 161 NLRB No. 34, footnote 4.)* 


The evidence concerning the Kallas matter may be briefly 
summarized. 


Tom Kozel, manager of Respondent’s Beloit market, is 
a difficult man to work for. The undisputed evidence estab- 
lishes that, in supervising the store’s employees, he is a 
chronic faultfinder.** 


Kallas, produce manager in the market, had gone to work 
for Respondent in October 1964. On January 23, 1966, 
Kallas quit when a fellow employee reported that Kozel 
had said that Kallas was the worst produce man he had 


15 Without prejudging any backpay claim, the Trial Examiner points 
out that Kallas testified that he did not work at all during the week he 
quit or the following week. He was paid only $49.35 in “backpay,” 
while the record shows that his hourly wage rate in February was $2.10. 


16 In its brief, Respondent states the matter somewhat more euphe- 
mistically, as follows: “By Kallas’ own admission, Kozel as a store 
manager must obviously be a task-master. . . . Obviously, Kozel demands 
peak performance from his employees. . . . This quality, especially in 
these times, is commendable. Kallas’ admissions concerning how diffi- 
cult it is to work for Kozel, standing alone, establish that Kallas was not 
being discriminated against. . . .” 

Concerning an argument he had had with Kozel before the advent of 
the Union, Kallas testified as follows: “I told him that he had had 150 
people working in the store since I came that have gone and left and 
that he found faults with every one of them until they either quit or were 
fired. He said, ‘There may have been 150, but there were 150 that 
weren't any good.’ I said, ‘No, it wasn’t that they weren’t any good.’ 
Then, I said he wasn’t any good, not the employees, and it was he who 
was ruining his own business. . . .” 


Kozel did not testify. 
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ever had.” Kallas then worked for another market for a 
few days. On January 28 he telephoned Kozel and the 
same day went back to work for Respondent. 


The Union’s organizing campaign began early in Febru- 
ary. Kallas attended a union meeting on February 8 or 9 
and thereupon became an active union proponent. It was 
he who collected the 17 authorization cards on which the 
Union’s original claim of a majority was based. At the 
hearing Respondent stipulated that it had had full knowl- 
edge that Kallas was the leading employee organizer for 
the Union. Additionally, as previously stated, Respondent 
admits having interrogated Kallas concerning his union 
activities and having threatened him with discharge there- 
for in contravention of Section 8(a) (1). 


The evidence shows that Kallas was subjected to virtu- 
ally constant and unwarranted fault finding, with the re- 
sult that he became nervously ill and unable to continue 
in Respondent’s employ. Respondent presented no evi- 


dence whatsoever and in its brief makes only a token 
denial of this fact. Its basic defense on the merits to the 
8(a) (3) claim appears to be that Kallas was not subjected 
to any worse treatment than were other employees or than 
he himself was before the advent of the Union. In its 
brief, Respondent states its position as follows: 


Kallas’ admissions concerning how difficult it is to 
work for Kozel, standing alone, establish that Kallas 
was not being discriminated against. It is reasonable 
to conclude from the record that union or no union, 
Kallas would have ultimately quit for the same reason 
he had quit previously. 


17 Concerning his quit in January, Kallas testified, in part: “. . - Tom 
Kozel came down and asked me if I was going to stay or not, and I 
replied that I could not stay after having been told I was the worst 
produce manager he ever had. He said, ‘I did not say that.’ He said, 
‘I only added you were not the worst, you were the second worst.’ Then 
I became angry and said a lot of things.” 
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After briefly mentioning some of the incidents of unjusti- 
fied criticism to which Kallas had been subjected,’* Re- 
spondent’s brief continues: 


. . even if these things made Kallas quit a second 
time, it does not follow that the incidents which oc- 
curred were because of Kallas’ membership in and 
activity on behalf of the Union. ... Based on Kallas’ 
testimony concerning his quit on January 23, it is 
reasonable that this type of thing could have happened 
irregardless [sic] of Kallas’ membership in and activ- 
ity on behalf of the Union. 


Moreover, Kallas is either an unbelievable witness in 
view of his characterization of the situation as it ex- 
isted in the store prior to his January 23 quit or in 
fact the situation was so bad that it is unreasonable 
to conclude that the frequency could have been in- 
creased. [Footnote omitted.] 


Kallas’ uncontradicted evidence, corroborated in sub- 
stantial measure by a fellow employee, shows that Kozel’s 
faultfinding and unwarrantedly critical supervision of Kal- 
las increased considerably after Kallas became active on 
behalf of the Union. Both Kallas and Doris Haime, a fel- 
low employee, quoted Kozel as having indicated that he 
considered Kallas’ union activity ‘‘a dirty trick to pull’’ 
in view of Kozel’s having taken him back after his prior 
quit. They also testified, again without contradiction or 
impeachment, that the frequency of Kozel’s unwarranted 
criticism and supervision of Kallas increased after the 
union campaign began. Haime testified that: 


18 There was considerable evidence of specific instances of humiliat- 
ing and unwarranted mistreatment of Kallas by Kozel. No useful pur- 
pose would be served by reciting them here, since they are not denied. 
Respondent’s position seems to be simply that “probably incidents of 
this nature were common” and there is no evidence that Kallas “was 
treated differently regarding them as to other employees.” 


172 


_ after the cards that were circulated were sent 
around, that we were send around, that we were to 
sign whether we wanted a union to negotiate for us 
for better working conditions. .. . [Mr. Kozel] seemed 
to find more fault with things on the display case, 
with Mr. Kallas. 


° ° * * & ° s 
. . it was done more often after . . . the word of 
union was out. 
Kallas testified as follows: 
Q. ... from the middle of February to the time you 
quit, were there any incidents involving spoiled food 
in the produce department with Mr. Kozel? 
A. There was always this, all the time, but after they 
were notified of the union it only increased constantly. 
* s s s e ° 
A. Well, I didn’t do anything right any more, and 
[Tom Kozel] found fault with everything that was 


being done. I was no longer spoken to decently and 
as a matter of fact, I wasn’t spoken to at all. 


° °* * * e s e 


A. Matters that should have been discussed weren’t. 
The only thing was the faults. I didn’t know what 
was going to be in the paper, the sales, I wasn’t told, 
I was never spoken to. If I said “‘Good morning’’ I 
was never answered. I was only found fault with, 
talked to in a harsh way, continuing more and more 
so, and finally I quit. 
Q. Were there more problems with spoiled fruit and 
vegetables? 
A. Yes, that increased, everything increased each day. 
On Thursday, April 8, after not having worked at all 


that week, Kallas advised Otto Stahl, assistant store man- 
ager, that he was quitting. According to Kallas, he ‘“was 
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of ill health which was brought about because of pressure 
that was put on [him] because of the union in those weeks 
and [he] could no longer take it. [He] was sick.’? He so 
advised the assistant store manager and ‘‘said it was no 
longer worthwhile fighting for to keep [his] job.’’ 

As previously noted, Respondent presented no testimony 
and did not cross-examine any of the General Counsel’s 
employee witnesses. Respondent’s failure to adduce any 
evidence in connection with the alleged 8(a) (3) violation, 
which it did not admit, warrants the inference that any 
evidence available to it was unfavorable to its position. 
Bechtel Corporation, 141 NLRB 844, 852, footnote 9; 
NLRB. v. Sam Wallick, et al., d/b/a Wallick & Schwalm 
Company, et al., 198 F.2d 477, 483 (C.A. 3). Specifically, 
Kozel’s version of the Kallas history would have been 
illuminating. 

On all the evidence, the Trial Examiner finds that dis- 
pleasure with Kallas’ leading role in the Union’s organiza- 
tional campaign was a significant and substantial motivat- 
ing factor in Kozel’s conduct which made working condi- 
tions intolerable for Kallas, leading to his quitting on 
April 8. It is a matter of pure speculation whether, as 
Respondent maintains, ‘‘Kallas would have ultimately 
quit?’ because of Kozel’s conduct even without the union 
issue. However, it is not speculative, but here found as a 
fact, that Kallas quit when he did because of mistreatment 
dealt him in substantial part because of Kozel’s displeasure 
with Kallas’ union activities. Kallas’ quit, therefore, 
amounted to a constructive discharge in violation of Section 
8(a)(3). Springfield Garment Manufacturing Company, 
152 NLEB 1043, 1059; Saxe-Glassman Shoe Corporation, 
97 NLRB 332, 351, enfd., 201 F.2d 238, 243 (C.A. 1); Bur- 
lington Industries, Inc., et al., 144 NLEB 245, 258. 


3. Section 8(a) (5) 
a. Refusal to recognize the Umon 
As previously stated, Respondent has stipulated to the 
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authenticity and validity of union authorization cards exe- 
euted before February 14 by 17 out of the 26 employees in 
the appropriate bargaining unit. Although Respondent’s 
reply to the Union’s demand for recognition and bargain- 
ing asserted a doubt as to the propriety of the unit which 
the Union claimed to represent, the appropriate unit has 
never been a matter of dispute between the parties. Re- 
spondent does not now assert any such doubt in defense 
against the present complaint.” 


Respondent’s first, and apparently principal, defense to 
the refusal-to-bargain charge is based on the Union’s loss 
of the election on March 16. As grounds for a motion to 
dismiss made at the hearing and by way of answer to the 
complaint, Respondent maintains that the election results 
are conclusive and cannot be set aside because the Union’s 
objections to the conduct of the election were either too 
late or inadequate. 


The Trial Examiner is of the opinion that such issue is 


not within her jurisdiction to decide. This issue was pre- 
viously presented to the Regional Director, who ruled 
against Respondent and recommended that a hearing be 
held on the objections. The Regional Director’s ruling, 
adopted by order of the Board (supra), is equivalent to 
‘law of the case” and thus is binding on the Trial Exam- 


19 Respondent’s answer admitted the appropriateness of the unit de- 
scribed in the complaint but denied that it was the same unit which the 
Union originally sought to represent. The difference between the two 
definitions was the exclusion of “janitors” from the unit defined in the 
Union’s letter. At the hearing there was no evidence as to the number 
of janitors, if any, employed at the market. Respondent has not con- 
tended that the difference is material. Since the total unit consisted of 
only 26 employees and the Union admittedly had 17 valid authorization 
cards, the difference in the descriptions of the unit could not be signifi- 
cant. Cf. Wausau Steel Corporation, 160 NLRB No. 47, footnote 1; 
American Tea & Coffee Co., Inc., 160 NLRB No. 143 (TXD), footnote 
42. In any event, Respondent appears to have taken no steps to clarify 
the matter, which it could easily have done. 
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iner. The Board order specifically directed ‘‘a hearing .. . 
for the purpose of adducing evidence to resolve the issues 
raised by the Petitioner’s objections.’? The Trial Exam- 
iner, therefore, is not at liberty to pass on the issue raised 
by Respondent but is limited to consideration of the objec- 
tions on the merits.” 


At the hearing Respondent’s only defense on the merits 
was counsel’s bare assertion of a good-faith doubt on Re- 
spondent’s part as to the Union’s majority on the demand 
date. 


Respondent produced no witnesses to rebut the inference 
of bad faith arising from the undisputed facts. On the 
contrary, it persistently maintained that no evidence was 
admissible as to undisputed facts, the Trial Examiner being 
required to make the ‘‘good faith’? determination solely 
by inference from the pleadings and stipulations of fact 
made during the hearing. See footnote 5. 


The only step Respondent took to support its protesta- 
tion of a good-faith doubt as to the Union’s majority was 
to request that the Trial Examiner take notice of Board 
Cases 13-RC-9259 and 30-RC-344. Respondent maintains 
that these cases justify its asserted skepticism as the re- 
liability of card checks as a means of determining employ- 
ees’ true wishes as to representation and that this skepti- 
cism alone proves Respondent’s good-faith doubt of the 
Union’s majority in the present case. The two representa- 
tion cases cited involve the meat department in Respond- 
ent’s market. Case 13-RC-9359 involved unit of three em- 


20 Issues litigated in the representation proceeding cannot be reliti- 
gated in a related complaint case. L. L. Glascock, Inc., 160 NLRB No. 
74, foomote 1; S. H. Lynch and Company, Inc., 160 NLRB No. 8, and 
cases cited in footnote 4; Heights Funeral Homes, Inc., 159 NLRB No. 
69; American Oil Company, 106 NLRB No. 46. Presumably this rule is 
applicable to the present situation even though the ruling in question 
was interlocutory rather than part of a “final” decision in the repre- 
sentation case. 


176 


ployzes. The Union made no demand on Respondent for 
recognition or bargaining but apparently submitted four 
authorization cards to the Board on March 18, 1963. A 
consent election held on April 5, 1963, resulted in a two- 
to-one defeat for the union, Local 444 of the Amalgamated 
Meat Cutters and Butcher Workmen of North America, 
AFL-CIO. The petition in Case 30-RC-344 was filed by 
the same union on October 15, 1965. At this time the unit 
consisted of five employees and the union submitted five 
authorization cards to the Board. A consent election held 
on November 3, 1965, resulted in a unanimous victory for 
the Union. It is difficult to understand how this history 
could reasonably create in Respondent’s mind such doubt 
as to the reliability of card checks as to warrant its posi- 
tion in the present case, where the Union offered to submit 
the cards to a third party chosen by Respondent. See 
N.L.R.B. v. Economy Food Center, Inc., 333 F.2d 468, 472 
(C.A. 7); N.LB.B. v. Elliott-Williams Co., Inc., 345 F.2d 
460 (C.A. 7). While the Meat Cutters Union did lose the 
1963 election despite its apparently having secured cards 
from all three employees in the unit, the 1965 case com- 
pletely corroborated the reliability of authorization cards 
as indicia of the employees’ desires. 


In any event, 


A union’s unsuccessful attempts at organizing other 
branches of a company’s operations may not be relied 
upon by an employer to refuse at a different branch 
either to recognize the union or at least to undertake 
some inquiry into the actual extent of the union’s 
representation. [N.L.R.B. v. Overnite Transportation 
Company, 308 F.2d 279, 283 (C.A. 4)] 


In the Overnite case the company claimed a good-faith doubt 
on the basis of 13 incidents within the preceding 2 years 


21 The fourth card apparently was that of a nonregular part-time em- 
ployee who was held not properly included in the unit. 
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in which a union had claimed a majority which it could not 
later support.” Cf. American Tea & Coffee Co., supra; 
N.L.B.B. v. Philamon Laboratories, Inc., 298 F.2d 176, 180 
(C.A. 2). 


Equally unpersuasive is Respondent’s contention that: 


The successful organization of the meat department 
employees in Case No. 30-RC-344 which culminated in 
a collective bargaining agreement illustrates the Re- 
spondent’s adherence to the principles of collective 
bargaining and further supports the bona fide doubt 
of the Respondent in the instant case. 


It is not clear to the Trial Examiner how the existence of a 
collective-bargaining agreement with the Meat Cutters, 
bargained after that union won an election and was certi- 
fied, would tend to establish that Respondent had a good- 
faith doubt as to the present Union’s majority on February 
14.% Respondent’s claim of a good-faith doubt ‘‘is negated 
by its course of unlawful conduct following the demands for 


22 N.L.R.B. v. Johnnie’s Poultry Co., 344 F.2d 617 (C.A. 8), and 
N.L.R.B v. Hanaford Bros. Co., 261 F.2d 638 (C.A. 1), cited by Re- 
spondent, are factually so entirely different from the present case as to 
require no extended discussion. Among the most obvious differences are 
the facts that the employers there presented considerable affirmative evi- 
dence on their “good-faith doubt” defenses and there were present sub- 
stantial questions as to the propriety of the bargaining units which the 
unions sought to represent. Nothing in the opinion in either of those 
cases would remotely support Respondent’s contention that its prior 
experience with the Meat Cutters Union was sufficient to create a good- 
faith doubt as to the Retail Clerks’ majority in the present case. 

23 The existence of a collective-bargaining agreement covering Re- 
spondent’s meat department was asserted as a fact in Respondent’s brief. 
While the Trial Examiner has no reason to doubt the truth of this asser- 
tion, she doubts whether she could “take judicial notice” thereof, as 
requested in Respondent’s brief. The Trial Examiner cannot resist 
wondering why Respondent did not produce a company representative 
to testify if it believed the meat department bargaining was relevant. 
In any event, the Trial Examiner deems the “fact” irrelevant to the 
issues raised in the present case. 
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recognition.’? National Can Corporation, 159 NLRB No. 
66. Had Respondent actually adhered to the principles of 
collective bargaining and refused to bargain with the pres- 
ent Union solely because of a genuine doubt as to the Un- 
ion’s majority, it would have permitted its employees to 
express their desires freely, uninfluenced by the ‘‘persua- 
sion’? of Respondent’s unlawful preelection campaign. 


In further defense on the merits, Respondent’s brief 
argues: 


... the record evidence does not suggest nor show 
that the Respondent’s good faith doubt was not bona 
fide but prompted by hostility toward unionization. In 
this regard, it is pointed out that the Union claimed 
majority status on February 14 and that the election 
was conducted on March 16. Excluding consideration 
of the letters, all the conduct alleged to have violated 
Section 8(a)(1), with two exceptions, occurred subse- 
quent to March 11, only five days before the election. 
_.. This is almost one month after the Union claimed 
majority status. This establishes that Respondent was 
not buying time to destroy the claimed majority status. 


The record shows a continuing antiunion campaign begin- 
ning shortly after the union demand, continuing and in- 
tensifying until shortly before the election. The Trial Ex- 
aminer will not labor the obvious fact that the disruptive 
effect of unfair labor practices increases rather than de- 
creases in proportion to their proximity to the election. 
That Respondent continued its antiunion campaign up until 
a few days before the election hardly tends to show that 
its insistence on an election was not motivated by a desire 
to gain time to undermine the Union or dissipate its 
majority. 

The Trial Examiner accordingly finds, as the Board did 
in Lake Butler Apparel Company, et al., 158 NLEB No. 85, 
that: 
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. . . Respondent engaged in an ‘“‘open gauged cam- 
paign’’ of flagrant 8(a)(1) conduct which was caleu- 
lated to undermine the Union’s position with the em- 
ployees so as to dissipate its majority status. This 
conduct refutes the existence of a good-faith doubt of 
the Union’s majority status and establishes the ille- 
gality of Respondent’s refusal to bargain. Accordingly, 
Respondent Company refused to bargain collectively 
within the meaning of Section 8(a)(5) of the Act.% 


See also Vinylex Corporation, et al., 160 NLRB No. 148. 
The refusal to bargain after February 16, 1966, when Re- 
spondent rejected the Union’s demand for recognition and 
bargaining, continues to be violative of Section 8(a) (5) 
despite the Union’s loss of the election on March 16. 
Borden Cabinet Corporation, 159 NLRB No. 99. 


b. Unilateral wage imcreases 


At the hearing the General Counsel, with Respondent’s 
consent, amended the complaint to add an allegation that 
Respondent violated Section 8(a) (5) on June 4, 1966,% by 
unilaterally granting wage increases to 15 employees with- 
out advising or consulting with the Union. Respondent has 
admitted the facts stated but denies that the alleged con- 
duct constituted a violation of Section 8(a) (5), since Re- 
spondent was not obliged to recognize or bargain with the 
Union. 


2% Even if Respondent had shown a good-faith doubt as to the Union’s 
majority status when it first refused to bargain, a bargaining order 
would be appropriate because of Respondent’s “course of unfair labor 
practices directed at destroying that majority.” Bryant Chucking 
Grinder Company, 160 NLRB No. 125. Cf. Luisi Truck Lines, 160 
NLRB No. 45. 


25 The General Counsel’s motion, contained in his brief, to correct 
the transcript (p. 19, 1. 14) to show this date as “1966” instead of 
“1965” is hereby granted. His further motion to amend p. 70, 1. 3, by 
the addition of the word “shot” is also granted. 
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The Trial Examiner’s previous decision that Respondent 
was legally obligated to bargain with the Union necessarily 
entails the further decision that the admitted unilateral 
wage increases constituted unfair labor practices under 
Section 8(a) (5). That the Union had lost the election be- 
fore the wage increases were granted does not alter this 
fact. Having undertaken to dissipate the Union’s majority, 
Respondent cannot be heard to complain when required to 
assume the consequences of having the election set aside 
and the union majority status accepted as of the date on 
which it has been proved to have existed. Consolidated 
Rendering Co., d/b/a Burlington Rendering Company, 161 
NLRB No. 3, footnote 1. 


Conclusions of Law 


1. Zinke’s Foods, Inc., is an employer engaged in com- 
merce within the meaning of Section 2(6) and (7) of the 
Act. 


2. Retail Clerks Union, Local No. 1401, Retail Clerks 
International Association, AFL-CIO, is a labor organiza- 
tion within the meaning of Section 2(5) of the Act. 


3. By interfering with, restraining, and coercing its em- 
ployees in the exercise of the rights guaranteed in Section 
7 of the Act, Respondent has engaged in unfair labor prac- 
tices within the meaning of Section 8(a)(1) of the Act. 


4. By discriminating in regard to terms or conditions of 
employment of Edward Kallas, thereby discouraging mem- 
bership in the Union, Respondent has engaged in an unfair 
labor practice within the meaning of Section 8(a)(3) and 
(1) of the Act. 


5. All full-time and regular part-time employees of the 
Respondent at its Beloit, Wisconsin, store, excluding meat 
department employees, store manager, office clerical em- 
ployees, guards and supervisors as defined in the Act, con- 
stitute a unit appropriate for the purpose of collective 


bargaining. 
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6. At all times since at least February 14, 1966, the 
Union has been the representative chosen for the purposes 
of collective bargaining by a majority of the employees in 
the appropriate bargaining unit and by virtue of Section 
9(a) of the Act has been and is now the exclusive repre- 
sentative of all the employees in the said unit for the pur- 
pose of collective bargaining. 


7. On February 14, 1966, the Union requested Respond- 
ent to bargain collectively with the Union. 


8. By refusing at all time since February 16, 1966, to 
bargain collectively with the Union, Respondent has com- 
mitted unfair labor practices affecting commerce within 
the meaning of Section 8(a)(5) of the Act. 


9. By increasing the wage rates of some of its employees 
on June 4, 1966, Respondent has also committed unfair 
labor practices affecting commerce within the meaning of 
Section 8(a)(5) of the Act. 


The Remedy 


Having found that Respondent has engaged in flagrant 
unfair labor practices violative of Section 8(a) (1), (3), and 
(5) of the Act, the Trial Examiner will recommend that it 
be ordered to cease and desist therefrom and to take cer- 
tain affirmative action designed to effectuate the policies 
of the Act. The nature of the unfair labor practices is 
such as to warrant a broad order and the Trial Examiner 
will so provide. MacMillan Ring-Free Oil Co., Inc., 160 
NLEB No. 70. 


Since the General Counsel concedes that Edward Kallas 
has rejected an offer of full reinstatement, the affirmative 
order with respect to his discriminatory constructive dis- 
charge will provide only for backpay, to be computed in 
accordance with the formula and method prescribed by 
the Board in F. W. Woolworth Company, 90 NLRB 289, 
and Isis Plumbing ¢& Heating Co., 1388 NLRB 716, subject, 
however, to deduction of the amount of ‘‘backpay”’ already 
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received by him and tolling of interest thereon. Ohio Scien- 
tific Products Corporation, 151 NLEB 460, 465. 


Under well-established authority a bargaining order is 
required and the Trial Examiner will so provide. N.L.R.B. 
v. Frantz and Company, Inc., 361 F.2d 180, 62 LRRM 2229, 
2930-2231 (C.A. 7); Bernard Happack v. N.L.R.B., 353 
F.2d 629 (C.A. 7); N-L.B.B. v. Mid-West Towel and Linen 
Service, Inc., 339 F.2d 958 (C.A. 7); Vinylex Corporation, 
et al., 160 NLRB No. 148; Lincoln Manufacturing Co., Inc., 
160 NLEB No. 146. 


Additionally, the Trial Examiner will recommend that 
the Union’s objections to the conduct of the election be 
sustained and the petition in Case 30-RC-400 be dismissed 
and proceedings held in connection therewith be vacated. 
Borden Cabinet Corp., 159 NLRB No. 99. 


More difficulty is encountered in considering the Union’s 
request for additional remedial action. In reading multi- 
tudinous Board and court decisions, the Trial Examiner has 
come across few, if any, cases of the present type in which 
the employer’s unfair labor practices were as flagrant and 
there was a similar virtually total absence of any defense 
or attempted explanation or justification. The fact is, as 
shown by the Union’s loss of the election, that Respondent’s 
misconduct has undermined the Union seriously. In its 
brief, the Union soundly discusses its own ‘‘institutional 
needs”? as a factor which should be given careful considera- 
tion in devising an adequate remedy. With the Union’s 
prestige among the employees substantially lessened,”* its 


26 Jn its brief, the Union says: “It is clear that even with a bargaining 
order remedy the union is in a vulnerable position with the employees 
following the impact of serious (a) (1) and 8(a) (3) violations, and 
perhaps a three year delay in resolution of the dispute. The Union, in a 
real sense, has caused the employees a great deal of trouble. If, on the 
other hand, the return of the union to the bargaining table is correlated 
with a compensatory payment to the employees, the union can start 
from a fair position in its attempt to persuade the persons who once 
‘signed up’ that it can adequately service their needs. Frank Bros. v. 
NLRB, 321 US. 702 (1944.)” 
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bargaining position is certainly less favorable than it would 
have been had Respondent bargained when it was obligated 
to. See, e.g., Royal Plating and Polishing Co., Inc., 160 
NLEB No. 72. 


Additionally, and perhaps more important, the employ- 
ees have already been denied the benefits of bargaining for 
over 9 months. While it perhaps cannot be said with abso- 
lute certainty that bargaining would have resulted in bene- 
fits to the employees, the probabilities certainly favor such 
conclusion.”” 


One suggestion that has frequently been made to pre- 
vent an employer’s reaping benefit from the delay occa- 
sioned by unlawful refusal to bargain is a Board order 
requiring that any contract eventually reached be made 
retroactive. Recently, however, the Board rejected this sug- 
gestion, apparently ruling that it was without authority to 
take such action. Saks and Company, 160 NLRB No. 59, 
affirming the decision of the Trial Examiner, who had said: 


I am aware of no case where the Board has ordered 
benefits which have not been bargained by the Union. 
If and when the Union negotiates a contract, presum- 
ably it will negotiate for retroactivity in such respect 
as it then feels retroactivity is necessary. The Board 
processes may not be substituted for the collective 
bargaining of the parties. 


27 To predict in advance that no benefits would be received through 
bargaining would be tantamount to assuming that the employer would 
enter upon bargaining with a firm and adamant resolve not to reach 
agreement on a satisfactory contract. In the present case Respondent’s 
unilateral grant of wage increases in itself demonstrates that good-faith 
bargaining undoubtedly would have realized benefits for the employees. 

28 But see H. K. Porter Co. v. N.L.R.B., 363 F.2d 272, cert. denied 
63 LRRM 2236, in which the Court of Appeals for the District of Colum- 
bia appears to have held that in appropriate circumstances the Board 
may order contract terms to which one of the parties has not agreed in 
collective bargaining 
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Even if we were to assume that in appropriate circum- 
stances the Board could order that any contract bargained 
be made retroactive, such action might well be undesirable 
from the point of view of the employees, the injured par- 
ties. Such a condition might well serve seriously to re- 
strict the benefits to which an employer might otherwise 
agree for the future. To the extent possible, collective bar- 
gaining should be free of any externally imposed restric- 
tions. 


In the present case the Union has recommended as @ 
remedial measure that Respondent be required to com- 
pensate the employees involved by payment of amounts 
measured by the difference between the compensation actu- 
ally received by them and the median compensation re- 
ceived by employees in comparable units under union con- 
tracts. This ‘‘compensation,’’ according to the Union, 
would include fringe benefits, such as, for example, the 
value or cost to the employer of insurance benefits pro- 
vided under union contracts. 


Although, so far as the Trial Examiner is aware, the 
Board has never ordered ‘‘compensatory damages’’ as @ 
remedy (other than backpay), in litigation it has taken 
“. .. the position that the compensatory damages remedy 
requested by the Union . . . was not .. . ‘patently—outside 
the orbit of [the Board’s] authority...’ (N.L.B.B. v. 
Cheney California Lumber Co., 327 U.S. 385, 388)... .” 
Response of the N-L.R.B. to Petition for Rehearing in 
Banc in International Union, United Automobile, Aero- 
space and Agricultural Implement Workers of America, 
UAW-AFL-CIO v. N.L.B.B., No. 20,137 (C.A.D.C.). 


The Trial Examiner is not prepared to express any opin- 
ion as to the practicality or advisability of the suggested 
remedy as one of general applicability. Suffice it to say 
that it avoids the legal pitfall of having the Board dictate 
the terms of a collective-bargaining agreement. Under the 
suggested remedy, the parties would be free of any restric- 
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tions on the scope of bargaining for the contract to govern 
their relationship in the future. The compensation would 
not be contractual but rather in the nature of ‘‘compen- 
satory damages’’ for the past. 


The first superficial objection which could be raised to 
the Union’s suggestion is that it in effect involves a deter- 
mination that if the employer had bargained it would have 
agreed to the median wages paid by similar employers 
under union contracts, whereas such determination is un- 
warrantedly ‘‘speculative.’? The Trial Examiner rejects 
this argument as a general principle. The law has always 
operated on the basis of ‘‘probabilities,’’ refusing to deny 
relief to an injured party simply because of his inability 
to prove the nature and extent of his injury with mathe- 
matical precision and beyond all possible doubt. See, for 
example, Harvey Ward Locke v. United States, 283 F.2d 
521, 524 (Ct. Cl.): 


Tf a reasonable probability of damage can be clearly 
established, uncertainty as to the amount will not pre- 
clude recovery. ... The amount may be approximated 
if a reasonable basis of computation is afforded. .. . 
‘©All that the law requires is that such damage be 
allowed as, in the judgment of fair men, directly and 
naturally resulted from the breach of the contract for 
which suit is brought.’’ 


As the Supreme Court said in Bigelow, et al. v. RKO Radio 
Pictures, Inc., 327 U.S. 251, 264, 265: 


. even where the defendant by his own wrong 
has prevented a more precise computation, the jury 
may not render a verdict based on speculation or guess- 
work. But the jury may make a just and reasonable 
estimate of the damage based on relevant data, and 
render its verdict accordingly. In such circumstances 
‘“<juries are allowed to act upon probable and inferen- 
tial as well as [upon] direct and positive proof.”’ 
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... Any other rule would enable the wrongdoer to 
profit by his wrongdoing at the expense of his victim. 
It would be an inducement to make wrongdoing so 
effective and complete in every case as to preclude 
any recovery, by rendering the measure of damages 
uncertain. Failure to apply it would mean that the 
more grievous the wrong done, the less likelihood there 
would be of a recovery. 


The most elementary conceptions of justice and pub- 
lic policy require that the wrongdoer should bear the 
risk of the uncertainty which his own wrong has cre- 
ated. ... That principle is an ancient one .. . and is 
not restricted to proof of damage in antitrust suits. ... 


“<The constant tendency of the courts is to find some 
way in which damages can be awarded where a wrong 
has been done. Difficulty of ascertainment is no longer 
confused with right of recovery’’ for a proven inva- 
sion of the plaintiff’s rights. 


See also, e.g., The Haverhill Gazette Company v. Union 
Leader Corporation, 333 F.2d 798, 806-807 (C.A. 1) ; Kelite 
Products, Inc. v. Albert J. Binzel, Jr. t/a Kelite Products 
of Alabama, 224 F.2d 131, 144-145 (C.A. 5); Brink’s Inc. 
v. Hoyt, 179 F.2d 355, 360-361 (C.A. 8). 


It would be anomalous indeed if the law required a 
greater degree of proof of damages in administrative pro- 
ceedings arising from violation of rights guaranteed by 
the remedial National Labor Relations Act than is required 
in courts of law. As said by the Board in H. W. Elson 
Bottling Co., 155 NLRB No. 63: 


The Board has a particular duty under Section 10(c) 
to tailor its remedies to the unfair labor practices 
which have occurred and thereby effectuate the policies 
of the Act. Thus, ‘‘depend[ing] upon the circumstances 
of each case,’? the Board must ‘‘take measures de- 
signed to recreate the conditions and relationships 
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that would have been had there been no unfair labor 
practice.’’ [Footnotes omitted.] 


While it cannot be assumed that a union would neces- 
sarily have successfully bargained for the benefits it may 
claim in a particular case, similarly it cannot be assumed 
that the union would have been unsuccessful. General 
Finance Corporation v. Dillon, 172 F.2d 924, 929 (C.A. 10). 
The Union (and/or the General Counsel) should be afforded 
an opportunity to show what it and/or the employees would 
probably have gained if Respondent had fulfilled its legal 
obligations. United Mine Workers of America v. Patton, 
et al., 211 F.2d 742, 752 (C.A. 4), cert. denied 348 U.S. 824. 
Such evidence would, in general, appear to provide a reason- 
able basis for assessing damages. However, the compensa- 
tion would not constitute ‘‘backpay’’ as such. Conceivably 
the injury sustained might consist of factors other than 
loss of probable wage increases. Thus, in holding that the 
Union should be permitted to show the probability that 
wage increases would have resulted from bargaining, the 


Trial Examiner does not mean to suggest that this would 
be the only relevant evidence or that ‘‘damages’’ would 
necessarily be measured by the standard here proposed by 
the Union. 


With these general considerations, the Trial Examiner 
turns to a consideration of the Union’s position and evi- 
dence in this particular case. Briefly summarized, the testi- 
mony of the Union’s secretary-treasurer and business repre- 
sentative was as follows: 20 to 30 employees is the usual 
size of the food market covered by contracts it has.” It 
usually takes ‘‘three or four months at the most, from date 
of recognition’’ for the Union to secure a contract with a 
food market. Although the Union has an individual contract 


29“. we have maybe one or two stores where there would be ten 
or twelve employees and there may in one store, I think, be as high as 
in the forties. But, the bulk of them run in the twenty to thirty members 
in food stores in this area.” 
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.. . Any other rule would enable the wrongdoer to 
profit by his wrongdoing at the expense of his victim. 
Tt would be an inducement to make wrongdoing so 
effective and complete in every case as to preclude 
any recovery, by rendering the measure of damages 
uncertain. Failure to apply it would mean that the 
more grievous the wrong done, the less likelihood there 
would be of a recovery. 


The most elementary conceptions of justice and pub- 
lic policy require that the wrongdoer should bear the 
risk of the uncertainty which his own wrong has cre- 
ated. ... That principle is an ancient one . . . and is 
not restricted to proof of damage in antitrust suits. ... 


<The constant tendency of the courts is to find some 
way in which damages can be awarded where a wrong 
has been done. Difficulty of ascertainment is no longer 
confused with right of recovery’’ for a proven inva- 
sion of the plaintiff’s rights. 


See also, eg., The Haverhill Gazette Company v. Union 
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Products, Inc. v. Albert J. Binzel, Jr. t/a Kelite Products 
of Alabama, 224 F.2d 131, 144-145 (C.A. 5); Brink’s Inc. 
v. Hoyt, 179 F.2d 355, 360-361 (C.A. 8). 


It would be anomalous indeed if the law required a 
greater degree of proof of damages in administrative pro- 
ceedings arising from violation of rights guaranteed by 
the remedial National Labor Relations Act than is required 
in courts of law. As said by the Board in H. W. Elson 
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The Board has a particular duty under Section 10(¢) 
to tailor its remedies to the unfair labor practices 
which have occurred and thereby effectuate the policies 
of the Act. Thus, ‘‘depend[ing] upon the circumstances 
of each case,’”? the Board must ‘‘take measures de- 
signed to recreate the conditions and relationships 
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that would have been had there been no unfair labor 
practice.’? [Footnotes omitted.] 


While it cannot be assumed that a union would neces- 
sarily have successfully bargained for the benefits it may 
claim in a particular case, similarly it cannot be assumed 
that the union would have been unsuccessful. General 
Finance Corporation v. Dillon, 172 F.2d 924, 929 (C.A. 10). 
The Union (and/or the General Counsel) should be afforded 
an opportunity to show what it and/or the employees would 
probably have gained if Respondent had fulfilled its legal 
obligations. United Mine Workers of America v. Patton, 
et al., 211 F.2d 742, 752 (C.A. 4), cert. denied 348 U.S. 824. 
Such evidence would, in general, appear to provide a reason- 
able basis for assessing damages. However, the compensa- 
tion would not constitute ‘‘backpay’’ as such. Conceivably 
the injury sustained might consist of factors other than 
loss of probable wage increases. Thus, in holding that the 
Union should be permitted to show the probability that 
wage increases would have resulted from bargaining, the 
Trial Examiner does not mean to suggest that this would 
be the only relevant evidence or that ‘‘damages’’ would 
necessarily be measured by the standard here proposed by 
the Union. 


With these general considerations, the Trial Examiner 
turns to a consideration of the Union’s position and evi- 
dence in this particular case. Briefly summarized, the testi- 
mony of the Union’s secretary-treasurer and business repre- 
sentative was as follows: 20 to 30 employees is the usual 
size of the food market covered by contracts it has.” It 
usually takes ‘‘three or four months at the most, from date 
of recognition’’ for the Union to secure a contract with a 
food market. Although the Union has an individual contract 


29%, | _ we have maybe one or two stores where there would be ten 
or twelve employees and there may in one store, I think, be as high as 
in the forties. But, the bulk of them run in the twenty to thirty members 
in food stores in this area.” 
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with each employer, it bargains simultaneously with all 
employers by whom it is recognized. The only individual 
bargaining the Union carries on is for first contracts with 
employers by whom it is recognized during the term of 
outstanding agreements. At present the Union has no such 
separate contracts. Among the stores with which the Union 
now has contracts is a market representing the same dis- 
tributor as does Respondent.” 


The Union introduced in evidence the wage schedule which 
is incorporated in each and every contract it has with food 
markets within its jurisdiction. It provides wages as of 
April 17, 1966, with, generally, 5-cent-per-hour increases 
on October 16, 1966, and April 16, 1967. The union repre- 
sentative testified that: 

In Beloit or Janesville they are under the exact same 
contract, every employer that’s under contract is on 
that wage schedule right there.* 
He further testified that all the employers under contract 
contributed $16 per month per employee to a health and 
welfare insurance fund. 


The union representative then testified concerning pos- 
sible variation from the general wage scale in the case of a 
newly organized store. He said: 


When there possibly would be a new employer, an 
independent such as the example here, our first request 
from an employer then is his present wages that he is 
paying his employees. We can then compare the dif- 
ference of what the area scale is and what he is paying 
his employees and we generally negotiate to where the 
employer has up to one year to catch up to the rates 
that are the area rates. It gives an employer time to 


30 The Milwaukee local has a contract with another such market. 

31 Because of this uniformity, there is no occasion to consider the 
Union’s argument that generally “median” wages paid by comparable 
employers under union contracts should set the measure. 
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adjust his payroll and depending on the amount of 
difference between what they’re receiving and what 
they should be receiving how fast their raises come. 


The parties stipulated as to the wages paid by Respond- 
ent on February 14 and the increases granted in June. 


The Trial Examiner is not ruling that the Union’s evi- 
dence in this case would be sufficient to establish a measure 
of ‘damages’? arising from Respondent’s refusal to bar- 
gain. As the General Counsel observed in another connec- 
tion at the hearing, the present proceeding was not con- 
cerned with enforcement or compliance. As a corollary, 
Respondent was not adequately on notice so as to meet any 
evidence concerning the ‘‘measure of damages.’’ If the 
employees are to be ‘‘made whole,”’ the amount necessary 
to achive that result should be determined in a supplemental 
proceeding in accordance with the established procedure in 
8(a) (3) cases. 


At this point the Trial Examiner observes only that the 
evxidence produced by the Union in the present case is 
sufficient to indicate that in a supplemental proceeding evi- 
dence may well be produced to prove with the requisite 
degree of legal certainty the damages which have been sus- 
tained by the employees as a result of Respondent’s unfair 
labor practices. Accordingly, the Trial Examiner will rec- 
ommend that the order to be issued in this case contain a 
requirement that Respondent make its employees whole for 
the loss caused them by Respondent’s unfair labor practices, 
the amount of such loss, if any, to be determined in a 
supplemental proceeding. 


‘‘Bffectuation of the Act’s policies . . . requires that the 
employees whose statutory rights were invaded by reason 
of the Respondent’s unlawful ... action, and who may have 
suffered losses in consequence thereof, be reimbursed for 
such losses until such time as the Respondent remedies its 
violation by doing what it should have done in the first 
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place.”? Winn-Dizie Stores, Inc., 147 NLRB 788, 192, affd. 
in pertinent part 361 F.2d 512 (C.A. 5); Royal Plating and 
Polishing Co., Inc., 160 NLRB No. 72; Cities Service Ou 
Company, 158 NLRB No. 120. The Trial Examiner, there- 
fore, will recommend that the ‘‘damage”’ period commence 
on February 16, 1966, when Respondent first rejected the 
Union’s demand, and continue until (1) the date Respond- 
ent commences to bargain in good faith with the Union, or 
(2) the failure of the Union to request bargaining within 
5 days of this Decision, or to commence negotiations within 
5 days of the receipt of Respondent’s notice of its desire to 
bargain with the Union, or (3) the subsequent failure of the 
Union to bargain in good faith. 


This delineation of the ‘‘damage’’ period is different 
from, and essentially inconsistent with, that implicit in the 
Union’s specific request in this case. The Union does not 
claim that any payment is now due the employees under 
its proposed remedy. In this connection it says in its brief: 


Adjustments can be made for the length of time 


required to negotiate a first contract, and if there is 
an industry rate with long historical career ; the length 
of time permitted to a “‘neweomer’’ to come up to 
scale. In the instant case, no liability would accrue 
until 16 months from date of demand. ... 


Thus, the Union would, in effect, grant Respondent 16 
months’ ‘‘free time’”’ from the date on which its legal obli- 
gation to bargain arose. Although the Union has not spe- 
cifically spelled out all the implications of its position, pre- 
sumably it would then allow Respondent such additional 
‘free time’? as was entailed in the bargaining conducted 
after issuance of the present Decision. Although only some- 
thing over 8 months has now passed since Respondent’s 
violation commenced, further litigation could postpone the 
commencement of bargaining for a period considerably 
more than 16 months from February 16, 1966. Then the 
bargaining process itself will necessarily consume some 
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time and the exact results cannot at this time be predicted. 
Such delay is inherent in the bargaining process and would 
have occurred if Respondent had voluntarily assumed its 
bargaining obligation when it was supposed to. But, had 
Respondent acted properly, it would not have had two 
“‘free’’ periods. To adopt the Union’s apparent view that 
Respondent should be ‘‘exonerated’’ for 16 months from 
the date when it should have commenced bargaining would 
leave Respondent with a considerable portion of the fruits 
of its misconduct. It would also tend to substitute contrac- 
tual provisions for remedial processes of the law. As pre- 
viously stated, the Trial Examiner believes that the future 
should be left to the processes of free collective bargaining; 
the past is a matter for remedial action by the Board. This 
view conforms with the general principles applied by the 
Board in 8(a)(3) cases, namely, that because backpay is 
ordered not only to compensate employees discriminated 
against but also, and most importantly, to vindicate the 
public interest, its amount cannot be decisively determined 
or compromised by the parties without Board approval. 
The Trial Examiner further believes that the view here 
taken would result in less restriction, express or implied, on 
the bargaining process than would the Union’s suggested 
approach. 


RECOMMENDED ORDER 


Upon the entire record in this case, and pursuant to Sec- 
tion 10(c) of the National Labor Relations Act, as amended, 
it is recommended that Respondent Zinke’s Foods, Inc., its 
officers, agents, successors, and assigns, shall: 


1. Cease and desist from: 


(a) Interrogating its employees coercively concerning 
their union sympathies and activities. 


(b) Threatening to close its Beloit, Wisconsin, store if 
the Union become collective-bargaining representative of 
the employees. 
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(c) Threatening its employees with economic reprisals, 
including loss of employment or reduction in hours, because 
of their support of the Union. 


(d) Discouraging membership in the Retail Clerks Union, 
Local No. 1401, Retail Clerks International Association, 
AFL-CIO, or any other labor organization, by harassing 
its employees, by forcing them to leave their employment, 
or by otherwise discriminating against them in regard to 
their hire or tenure of employment or any term or condi- 
tion of their employment. 


(e) Promising its employees economic benefits in order 
to induce them to refrain from supporting the- Union. 


(£) In any other manner interfering with, restraining, Or 
coercing its employees in the exercise of their rights under 
Section 7 of the Act, except as permitted by Section 8(a) (3) 
of the Act. 


(g) Refusing to bargain collectively with the Union as 
the exclusive bargaining representatives of its employees 
in the following unit: 


All full-time and regular part-time employees of Re- 
spondent at its Beloit, Wisconsin, store, excluding meat 
department employees, store manager, office clerical 
employees, guards and supervisors as defined in the 
Act. 


2. Take the following affirmative action which is neces- 
sary to effectuate the policies of the Act: 


(a) Bargain collectively, upon request, with Retail Clerks 
Union, Local 1401, Retail Clerks International Association, 
AFL-CIO, as the exclusive representative of all the employ- 
ees in the appropriate unit described above, with respect to 
rates of pay, wages, hours of employment and other condi- 
tions of employment; and, if an understanding is reached, 
embody such understanding in a signed agreement. 


(b) Make Edward Kallas whole for any loss of earnings 
he may have suffered as a result of the discrimination 
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against him in the manner provided in the section of this 
Decision entitled ‘‘The Remedy.”’ 


(c) Make its employees in the appropriate unit described 
above whole for any loss or damage they may have suffered 
as a result of Respondent’s refusal to bargain collectively 
with the Union in the manner provided in the section of 
this Decision entitled ‘‘The Remedy.”’ 


(a) Preserve and, upon request, make available to the 
National Labor Relations Board or its agents, for examina- 
tion and copying, all payroll records, social security pay- 
ment records, timecards, personnel records and reports, and 
all other records necessary or useful in checking compliance 
with this Order. 


(e) Post at its store in Beloit, Wisconsin, copies of the 
attached notice marked ‘‘Appendix.’’** Copies of said 
notice, to be furnished by the Regional Director for Region 
30, shall, after being duly signed by Respondent, be posted 
by it for 60 consecutive days thereafter, in conspicuous 
places, including all places where notices to employees are 


customarily posted. Reasonable steps shall be taken by 
Respondent to insure that such notices are not altered, 
defaced, or covered by any other material. 


(f) Notify the Regional Director for Region 30, in writ- 
ing, within 20 days from the date of this Decision, what 
steps it has taken to comply herewith.” 


32 In the event that this Recommended Order shall be adopted by the 
Board, the words “a Decision and Order” shall be substituted for the 
words “the Recommended Order of a Trial Examiner” in the notice. 
In the further event that the Board’s Order be enforced by a United 
States Court of Appeals, the words “a Decree of the United States Court 
of Appeals, Enforcing an Order” shall be substituted for the words “a 
Decision and Order.” 

33 In the event that this Recommended Order is adopted by the Board, 
this provision shall be modified to read “Notify said Regional Director, 
in writing, within 10 days from the date of this Order, what steps 
Respondent has taken to comply herewith.” 
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The Trial Examiner further recommends that the elec- 
tion held on March 16, 1966, in Case 30-RC-400 be set aside 


and that proceeding be vacated. 
Dated at Washington, D.C. 
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APPENDIX 
NOTICE TO ALL EMPLOYEES 


Pursuant to a Recommended Order of a Trial Examiner 
of the National Labor Relations Board and in order to 
effectuate the policies of the National Labor Relations Act, 
as amended, we hereby notify our employees that: 


WE WILL bargain, upon request, with Retail Clerks 
Union, Local No. 1401, Retail Clerks International 
Association, AFL-CIO, as the exclusive representative 
of: 


All full-time and regular part-time employees at 
our Beloit, Wisconsin, store, excluding meat de- 
partment employees, store manager, office clerical 
employees, guards and supervisors as defined in 
the Act, and we will embody any understanding 
reached in a signed contract. 


WE WILL make Edward Kallas whole for any loss of 
earnings he may have suffered as a result of the dis- 


crimination against him. 


WE WILL make all our employees in the above- 
described unit whole for any loss they may have suf- 
fered as a result of our failure to bargain, in the man- 
ner and for the period required by the recommended 
order of a Trial Examiner. 


WE WILL NOT refuse to bargain collectively with the 
above-named union as the exclusive bargaining repre- 
sentative of all the employees in the bargaining unit 
described above. 


WE WILL NOT coercively interrogate our employees 
concerning their union sympathies and activities. 


WE WILL NOT threaten to close our store if the 
Union is designated as the exclusive bargaining agent 
for the employees. 
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WE WILL NOT threaten our employees with adverse 
economic consequences, including loss of employment 
or reduction in hours, or with loss of their right to talk 
with management about their grievances, if the Union 
is designated as exclusive bargaining representative of 
the employees in the above-described unit. 


WE WILL NOT grant or promise economic benefits 
for the purpose of influencing our employees to induce 
them to refrain from supporting the Union. 


WE WILL NOT discourage membership in or activi- 
ties on behalf of the above-named Union, or any other 
labor organization, by discharging employees or other- 
wise discriminating in regard to hire or tenure of 
employment or any term or condition of employment 
of any of our employees. 

WE WILL NOT in any manner interfere with, restrain, 
or coerce our employees in the exercise of their rights 
guaranteed in Section 7 of the Act, except to the extent 
that those rights may be affected by an agreement re- 


quiring membership in a labor organization as a con- 
dition of employment as authorized in Section 8(a) (3) 
of the Act. 


ZINKE’S FOODS, INC. 
Employer 


(Representative) (Title) 


This notice must remain posted for 60 consecutive days 
from the date of posting, and must not be altered, defaced, 
or covered by any other material. 


If employees have any question concerning this notice or 
compliance with its provisions, they may communicate 
directly with the Board’s Regional Office, 2nd Floor Com- 
merce Building, 744 North 4th Street, Milwaukee, Wiscon- 
sin, 53203, Telephone No. 272-8600. 
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RESPONDENT’S EXCEPTIONS TO 
THE TRIAL EXAMINER’S DECISION 


Respondent, Zinke’s Foods, Inc., by its attorneys, Hoe- 
breckx, Davis & Vergeront, hereby excepts to the rulings, 
findings, conclusions, and recommendations contained in the 
Trial Examiner’s Decision in the above-captioned cases, as 
follows: 


1. The finding on page 7, lines 1-2, that the letter of 
March 5, 1966, has a theme that the Union would cause 
dissension between Respondent and its employees. See 
Brief, § II, C. 


2. The finding on page 7, lines 1-2, that the letter of March 
11, 1966, amplifies the theme that a union would cause dis- 


sension between Respondent and its employees. See Brief, 
§ IT, C. 


3. The finding on page 7, lines 14-16, that statements in 
the letters of March 5 and 11, 1966, set forth on page 6, lines 
26-33, and page 7, lines 4-12, clearly constituted a threat of 


worsening, unpleasant working conditions, and denial of 
employees’ right to present grievances to management if the 
Union won the election. See Brief, § ITI, C. 


4, The finding on page 7, lines 16-20, that the threat of 
worsening relations between employer and employees was 
particularly coercive in this case, since the evidence shows 
that the store manager was already a hard ‘‘taskmaster’’ 
and extremely difficult to work for. See Brief, § III, C. 


5. The finding on page 7, lines 22-28, that the letters con- 
tained veiled threats of a loss of security in the event of a 
union victory. See Brief, § III, C. 


6. The finding on page 7, lines 30-38, that Respondent’s 
March 5, 11, and 12, 1966, letters to its employees contained 
veiled threats that a selection by the employees of the Union 
as their bargaining representative would inevitably have 
adverse economic consequences, including loss of work and 
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jobs, as well as a loss of employees’ statutorily protected 
right to present their own grievances to management. See 
Brief § ITI, C. 

7. The finding on page 7, lines 40-41, that Respondent’s 
letters to its employees contained clearly implied promises 
of better wages without a union than with one. See Brief, 
§ IT, C. 

8. The finding on page 8, lines 1-7, that Respondent’s 
letters to its employees of March 5, 11, and 12, 1966, when 
read in their entirety and particularly against the back- 
ground of Respondent’s other admitted unfair labor prac- 
tices, tended to interfere with, restrain, and coerce employ- 
ees in the exercise of their rights under §7 and were thus 
violative of § 8(a)(1). See Brief, § TI, C. 


The finding on page 8, lines 34-35, that Respondent’s let- 
ters to its employees were outspokenly anti-union and clear- 
ly designed to dissipate the Union’s majority. See Brief, 
§ III, C. 


10. The finding on page 8, lines 36-37, that even if Re- 


spondent’s letters to its employees were not by themselves 
violative of § 8(a)(1), they would undoubtedly warrant a 
finding of a violation of § 8(a) (5). See Brief, § III, C. 


11. The finding on page 8, lines 40-42, that Respondent 
had no good faith doubt as to Union’s claimed majority 
status. See Brief, § III, D. 


12. The findings on page 12, lines 6-13, that the issue 
whether the election results are conclusive cannot be set 
aside because the Union’s objections to the conduct of the 
election were either too late or inadequate is not within the 
Trial Examiner’s jurisdiction to decide. See Brief, § III, A. 


13. The finding on page 12, lines 13-17, that the Regional 
Director’s ruling against Respondent’s Motion to Dismiss 
the Union’s Objections, which was adopted by order of the 
Board, is equivalent to ‘‘law of the case’’ and thus is bind- 
ing on the Trial Examiner. See Brief, § ITI, A. 
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14. The finding on page 12, lines 19-21, that the Trial 
Examiner is not at liberty to pass on the issue raised by 
Respondent, but is limited to consideration of the objections 
on the merits. See Brief, § ITI, A. 


15. The finding on page 12, lines 48-54, that issues liti- 
gated in a representation proceeding cannot be relitigated 
in a related complaint case, is applicable to the present situ- 
ation, even though the ruling in question was interlocutory 
rather than part of a ‘‘final’’ decision in a representation 
ease. See Brief, § ITI, A. 


16. The finding on page 13, lines 17-25, and lines 43-54, 
that Respondent’s entire experience with the Meat Cutters’ 
Union in its attempt to organize Respondent’s meat depart- 
ment employees, was not sufficient to create a good faith 
doubt as to the reliability of the Union’s majority. See 
Brief, § III, D. 


17. The finding on page 14, lines 12-19, that Respondent’s 
good faith doubt is negated by its course of unlawful con- 


duct following the demands for recognition, and that Re- 
spondent did not permit its employees to express their 
desires freely, uninfluenced by the ‘‘persuasion’’ of Re- 
spondent’s unlawful pre-election campaign. See Brief, 
§ III, D. 


18. The finding on page 14, lines 34-41, that the continu- 
ation of an anti-union campaign by Respondent up until a 
few days before the election shows that its insistence on an 
election was motivated by a desire to gain time to under- 
mine the Union or dissipate its majority. See Brief, 
§ III, D. 

19. The findings on page 15, lines 1-10, that Respondent 
engaged in an ‘‘open-gauged campaign of flagrant 8(a) (1) 
conduct which was calculated to undermine the Union’s 
position with the employees so as to dissipate its majority 
status’? and that Respondent did not have a good faith 
doubt of the Union’s majority status. See Brief, § III, D. 
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20. The conclusion of law on page 16, lines 20-24, that at 
all times since at least February 14, 1966, the Union has 
been the representative chosen for the purpose of collective 
bargaining by a majority of the employees in the appropri- 
ate bargaining unit and by virtue of § 9(a) of the Act, has 
been and is now the exclusive representative of all the 
employees for the purpose of collective bargaining. See 
Brief, § II, A, 3. 

91. The conclusion of law on page 16, lines 29-31, that by 
refusing at all times since February 16, 1966, to bargain 
collectively with the Union, Respondent has committed un- 
fair labor practices affecting commerce within the meaning 
of §8(a)(5) of the Act. Since the election results cannot 
be set aside, Respondent cannot be found to have refused to 
bargain in violation of § 8(a) (5). See Brief, § IT, A. 


92. The recommendation on Page 17, lines 8-11, that the 
Union’s objections to the conduct of the election be sus- 
tained and the Petition in Case 30-RC-400 be dismissed and 
proceedings held in connection therewith be vacated. See 


Brief, § ITI, A. 


983. The conclusion on page 16, lines 39-45, that Respond- 
dent engaged in ‘‘flagrant unfair labor practices”? and that 
the nature of these is such as to warrant a broad order. 
Excluding consideration of the letters, which are protected 
by §8(c), the 8(a) (1) and (3) conduct occurred within 
circumstances which prevent this conclusion. Thus, the 
conduct of Kozel on February 19 in interrogating and 
threatening Kallas is an isolated incident, the occurrence of 
which is not alarming, because Kozel is not versed in the 
intricacies of labor law. The incident is also not part of 
a grand design to undermine the Union. This is illustrated 
by the fact that Kozel first asked two other employees who 
were present to leave the area before he talked with Kallas 
(Tr. 57, 59). The individual interviews with employees 
Bunker and Saladino, while not only occurring almost one 
month after the Union’s claim of majority status, were 
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requested by the employees (Tr. 111, 112, 113). The inter- 
view with employee Haime also indicates that she caused 
the occurrence (Tr. 112). It was also established that Re- 
spondent was attempting to walk the narrow road of per- 
missible conduct which must be traveled prior to an elec- 
tion (Tr. 113). Lastly, the record evidence upon which the 
constructive discharge is based is quite tenuous. Kallas 
had quit prior to the introduction of the Union because of 
the very same reasons (Tr. 46-52). 

24. Page 17, line 13, through page 22, line 37, in regard 
to the remedy of compensatory damages. See Brief, 
§ IH, B. 


25. The recommendation on page 23, lines 4-8, that Re- 
spondent cease and desist from discouraging membership 
in “any other labor organization.’’? The record does not, 
indeed it could not, show a history of unfair labor prac- 
tices. NLRB v. Laney & Duke Storage Warehouse Co., Inc., 
F.2d (CA-5, 1966), 54 LC 11610. See also, exception No. 23. 


26. The recommendation on page 23, lines 13-15, that 
Respondent cease and desist from violating Section 7 ‘‘in 
any other manner.’’ The order is too broad and thus un- 
enforceable. NLRB v. United States Steel Corp., 278 F.2d 
903 (CA-3, 1960). See also, exception No. 23. 


27. The recommendation on page 23, lines 27-33, that 
Respondent cease and desist from refusing to bargain col- 
lectively with the Union as exclusive bargaining representa- 
tive of its employees. See Brief, § ITI, A. 


28. The recommendation on page 23, lines 27-33, that 
Respondent bargain collectively upon request with the 
Union as the exclusive bargaining representative of all the 
employees in the appropriate unit with respect to rates of 
pay, wages, hours of employment and other conditions of 
employment and, if an understanding is reached, embody 
such understanding in a signed agreement. See Brief, 
§ I, A. 
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29. The recommendation on page 23, lines 39-43, that 
Respondent make its employees in the appropriate unit 
whole for any loss or damage they may have suffered as a 
result of Respondent’s refusal to bargain collectively with 
the Union in the manner provided in the section of this 
dicision entitled ‘“The Remedy.”’ See Brief, § III, B. 


30. The recommendation on page 24, lines 12-13, that the 
election held on March 16, 1966, in Case 30-RC-400, be set 
aside and that the proceedings be vacated. See Brief, 
§ TT, A. 


Dated at Milwaukee, Wisconsin, this 13th day of January, 
1967. 


Respectfully submitted, 
HOEBRECKX, DAVIS & VERGERONT 


By Russ R. Mueller 
Attorney for Zinke’s Foods, Inc. 
Respondent 


185 NLEB No. 109 D-3025 
Beloit, Wisconsin 


UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS 
BOARD 


Cases 30-CA-372, 30-RO-400 


Zuxe’s Foops, Inc. 
and 
Reram Cuerxs Union, Locat No. 1401, 


Reram Crerxs Internationan Association, AFL-CIO? 


DECISION AND ORDER 


On December 14, 1966, Trial Examiner Josephine H. 
Klein issued her Decision in the above-entitled proceedings, 
finding that Respondent Zinke’s Foods, Inc., had engaged 
in and was engaging in certain unfair labor practices within 
the meaning of the National Labor Relations Act, as amend- 
ed, and recommending that it cease and desist therefrom 
and take certain affirmative action, including an order 
directing the Respondent to make whole its employees for 
any losses suffered due to its unlawful refusal to bargain 
with the Charging Party, as set forth in the attached Trial 
Examiner’s Decision. The Trial Examiner further recom- 
mended that the Union’s objections to the conduct of the 
election conducted on March 16, 1966, in Case 30-RC-400, 
be sustained, that the election be set aside, and that the pro- 
ceedings in connection therewith be vacated. Thereafter, 


1 Hereinafter sometimes referred to as the Union, the Charging Party, 
or the Retail Clerks. 


204 


the Respondent filed exceptions to the Trial Examiner’s 
Decision and a supporting brief, the Charging Party filed 
a brief in support of that Decision, and the General Counsel 
filed a brief in answer to certain portions of Respondent’s 
exceptions. 


On May 26, 1967, the National Labor Relations Board, 
because of the novel and important issues posed by the 
compensatory remedy adopted by the Trial Examiner, 
granted oral argument in this and three other cases involv- 
ing the same or related issues * and consolidated these four 
cases for purposes of oral argument. The Board granted a 
number of motions for permission to file briefs amicus 
curiae and invited certain other interested parties to file 
briefs and to participate in the oral argument which was 
conducted on July 12 and 13, 1967. 


Pursuant to the provisions of Section 3(b) of the Na- 
tional Labor Relations Act, as amended, the National Labor 
Relations Board has delegated its powers in connection 


with these cases to a three-member panel. 


The Board has reviewed the rulings of the Trial Exam- 
iner made at the hearing and finds that no prejudicial error 
was committed. The rulings are hereby affirmed. The Board 
has considered the Trial Examiner’s Decision, the excep- 
tions and briefs of the parties and those submitted amicus 
curiae, the oral arguments made before the Board, and the 


2 Ex-Cell-O Corporation, 185 NLRB No. 20; Herman Wilson Lumber 
Company, NLRB No. —; Rasco Olympia, Inc., d/b/a Rasco 5-10-25c, 
185 NLRB No. 110. 


3 Briefs were received from The Chamber of Commerce of the United 
States, the National Association of Retail Merchants, The American 
Federation of Labor and Congress of Industrial Organizations, and the 
International Brotherhood of Teamsters, Chauffeurs, Warehousemen 
and Helpers of America, all of whom participated in the oral argument. 
Briefs were also submitted by the National Association of Manufac- 
turers, Preston Products Company, Inc., and The NAACP Legal Defense 
and Educational Fund, Inc. 
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entire record in the proceeding, and hereby adopts the find- 
ings, conclusions, and recommendations of the Trial Exam- 
iner to the extent consistent herewith. 


There is no dispute as to the relevant facts in this case. 
The Charging Party began its organizational campaign in 
early February 1966, and demanded recognition on Febru- 
ary 14, 1966. Although, at the hearing, the Respondent 
admitted that the Union possessed valid authorization cards 
on February 14 from 17 employees in an appropriate unit of 
26 employees, the Respondent refused to recognize the 
Union. Thereafter, the Union filed a petition, and a stipu- 
lation for consent election was entered into by the parties 
and approved by the Regional Director on March 4. In the 
ensuing election, which was conducted on March 16, 1966, 
a majority of the votes was cast against the Union, and it 
filed objections to the conduct thereof. 

The Respondent does not seriously dispute, and the Trial 
Examiner found that, during the period immediately pre- 
ceding the election, the Respondent engaged in repeated 
acts of interrogation, threats to close the store, threats of 
discharge, and threats of reduction in hours or loss of work. 
The Trial Examiner further found that the Respondent sent 
various letters to its employees which contained similar 
threats. The Respondent also prohibited employee Kallas 
from speaking about the Union at any time and in any por- 
tion of its premises. We agree with the Trial Examiner 
that the Respondent thereby violated 8(a)(1) of the Act 
and we find that such activities interfered with the conduct 
of the election. 

We further agree with the Trial Examiner, for the rea- 
sons stated in her Decision, that the Respondent construc- 
tively discharged employee Edward Kallas on April 7, 
1966, in violation of Section 8(a)(3) of the Act. 


Finally, we also agree with the Trial Examiner that the 
Respondent, by refusing to recognize and bargain with the 
Union since February 14, and by granting unilateral wage 
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increases on June 4, 1966, violated Section 8(a)(5) of the 
Act, and the issuance of a bargaining order is warranted. 
Respondent’s pattern of unlawful conduct, as found by the 
Trial Examiner and as set forth above, was of such a nature 
as to have a lingering coercive effect. Therefore, use of 
traditional remedies is unlikely to ensure a fair or coercion- 
free election. We are persuaded that the authorization 
ecards executed by a majority of the employees in the unit 
represent a more reliable measure of employee desire on 
the issue of representation in this case, and that the policies 
of the Act will be effectuated by the imposition of a bargain- 
ing order. N.D.R.B. v. Gissel Packing Company, 395 U. 575 
(1969). 


As noted above, the compensatory remedy adopted by the 
Trial Examiner herein raises novel and important issues. 
In our decision in Ex-Cell-O Corporation,* we set forth our 
reasons for concluding that, in that case, a reimbursement 
remedy such as the Trial Examiner recommended in the 
instant proceeding should not be granted. Those reasons 


are equally applicable to the case now before us. Accord- 
ingly, we shall not order such a remedy herein, and we shall 
adopt the Remedy recommended by the Trial Examiner as 
modified herein to delete such provision.* 


ORDER 


Pursuant to Section 10(c) of the National Labor Rela- 
tions Act, as amended, the National Labor Relations Board 
hereby adopts as its Order the Recommended Order of the 
Trial Examiner, and orders that the Respondent, Zinke’s 
Foods, Inc., Beloit, Wisconsin, its officers, agents, succes- 


4 Supra. 

5 For the reasons set forth in the dissenting opinion in Ex-Cell-O 
Corporation, supra, Member Brown would grant the compensatory 
remedy and direct that the Respondent herein make whole its employees 
for any losses resulting from the unlawful refusal to bargain with the 
Union. 
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sors, and assigns, shall take the action set forth in the Trial 
Examiner’s Recommended Order, as herein modified. 


1. Delete paragraph 2(c) of the Trial Examiner’s Recom- 
mended Order and renumber paragraphs 2(d), (e), and (f) 
thereof as paragraphs 2(c), (d), and (e) respectively. 


2. Delete the fourth indented paragraph of the ‘‘Notice to 
all Employees.’’ 


Dated, Washington, D.C., Oct. 7, 1970. 
John H. Fanning, Member 
Gerald A. Brown, Member 
Howard Jenkins, Jr., Member 


Narronat Lasor Retations Boarp 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Case No. 24704 


Reram Crergs Union, Locat No. 1401, 


Reram Cuzerxs IwrernationaL Association, AFL-CIO, 
Petitioner, 
v. 


Nartowan Lasor Retations Boarp, Respondent. 
PETITION TO REVIEW AN ORDER 
OF THE NATIONAL LABOR RELATIONS BOARD 


Pursuant to Section 10(f) of the National Labor Rela- 
tions Act, as amended (61 Stat. 136, 29 U.S.C, Sees. 141, 
et seq.), Retail Clerks Union Local 1401, Retail Clerks In- 


ternational Association, AFL-CIO, petitions this Court to 
review and modify an order of the National Labor Relations 
Board entered on October 7, 1970, in a proceeding before 
the National Labor Relations Board entitled Z inke’s Foods, 
Inc. and Retail Clerks Union, Local 1401, Retail Clerks In- 
ternational Association, AFL-CIO, Case Nos. 30-CA-372 
and 30-RC-400. 


1. After due proceedings had before the Board in which 
the petitioner herein was charging party and in conformity 
with the procedure specified in Sections 10(b) and (c) of 
the National Labor Relations Act, as amended, the Board 
on October 7, 1970, issued its Decision, finding that Zinke’s 
Foods, Inc. (hereafter the ‘¢<Company’’) had engaged in 
unfair labor practices and ordering the Company to take 
certain action to remedy these violations of the Act. Peti- 
tioner seeks review and modification of the Board’s Deci- 
sion and Order on grounds that it fails to implement the 
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purposes of the Act and fails to provide a complete and 
effective remedy for the unfair labor practices found. 


2. Venue is based upon that part of Section 10(f) of the 
National Labor Relations Act, as amended, which provides: 


Any person aggrieved by a final order granting or 
denying in whole or in part the relief sought may 
obtain a review of such order in any circuit court of 
appeals of the United States in the circuit wherein the 
unfair labor practice in question was alleged to have 
been engaged in or wherein such person resides or 
transacts business, or in the United States Court of 
Appeals for the District of Columbia Circuit, by filing 
in such court a written petition praying that the order 
be modified or set aside. 


Petitioner is a person aggrieved by the Board’s order 
denying relief. 


3. The Board erred in failing to remedy fully the unfair 
labor practices alleged in the complaint. The Board found 
that the Company unlawfully refused to bargain and in 
other ways interfered with the rights of its employees under 
the Act. However, the Board’s order merely requires the 
Company to cease and desist its unlawful conduct and to 
bargain prospectively with the Union; the order fails to 
remove the benefits accruing to the Company from its un- 
lawful refusal to bargain and fails to make the employees 
whole for their economic losses sustained as a result of that 
violation, from the initial date of the refusal to bargain 
through final compliance. The Board’s failure in this re- 
gard is contrary to law and the purposes of the Act, and is 
therefore arbitrary, capricious and an abuse of the Board’s 
statutory discretion. 


WHEREFORE, petitioner prays that the Board’s deci- 
sion and order be modified to require that the unfair labor 
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practices be fully remedied and for such other and further 
relief as may be just and proper. 
Respectfully submitted, 
Canty L. TaxLor 
Groce R. Munexy 


1775 K Street, N.W. 
Washington, D.C. 20006 


Attorneys for Retail Clerks 
Union, Local 1401, 

Retail Clerks International 
Association, AFL-CIO 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Case No. 24704 


Berar Crerxs Unton, Locat No. 1401, 


Reraw Creeks INTERNATIONAL Association, AFL-CIO, 
Petitioner, 


Vv. 


Nation an Lasor Reuarions Boagp, Respondent. 


MOTION TO INTERVENE 


To the Honorable Judges of the United States Court of 
Appeals for the District of Columbia: 


Zinke’s Foods, Inc., by its attorneys, Davis, Kuelthau, 
Vergeront & Stover, S.C., moves this Court for an order 
granting said Company leave to intervene in this case and 
in support thereof shows as follows: 


1. Zinke’s Foods, Inc. was the charged party in the 
matter before the National Labor Relations Board now 
on review before this Court. Zinke’s Foods, Inc., 185 
NLBEB No. 109. 


2. A charged party has the right to intervene and 
participate in this review proceeding involving the 
Decision and Order of the National Labor Relations 
Board. International Union, United Automobile, Aero- 
space and Agricultural Implement Workers of Amer- 
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ica, AFL-CIO, Local 283 v. Fafnir Bearing Company 
et al, 382 US 205 (1965). 


WHEREFORE, Zinke’s Foods, Inc. prays that this 
Motion be granted. 


Dated this 9th day of November, 1970. 
Respectfully submitted, 
Russ R. Muenizs 
Attorney for Zinke’s Foods, Inc. 


Davis, Kuelthau, Vergeront 
& Stover, S.C. 

324 Bast Wisconsin Avenue 

Milwaukee, Wisconsin 53202 


213 


IN THE UNITED STATES OF AMERICA 
BEFORE THE 
NATIONAL LABOR RELATIONS BOARD 


Case Nos. 30-CA-372; 30-RC-400 


Zurxe’s Foons, Inc. 
and 
Beran Crzerxs Union, Loca No. 1401, 
Reram Crzeexs Internationat Assocation, AFL-CIO 


MOTIONS FOR RECONSIDERATION AND TO 
REOPEN THE RECORD IN THE ALTERNATIVE 


Zinke’s Foods, Inc. hereinafter ‘‘Company”’ by its attor- 
neys, Davis, Kuelthau, Vergeront & Stover, S.C. respect- 
fully moves the Board to reconsider the Board’s adoption 
of the Trial Examiner’s finding that the Company’s defense 
questioning the procedural adequacy of the Union’s objec- 
tions to the conduct of the election was not within the Trial 
Examiner’s jurisdiction to decide and in the alternative to 
reopen the record to adduce additional evidence pertaining 
to employee turnover which is relevant to the question of 
whether the recognition and bargaining order is an appro- 
priate remedy for the unfair labor practices in view of the 
substantial delay occasioned by the Board’s consideration 
of the Trial Examiner’s recommended order. 


In support of the Motion for Reconsideration, the Com- 
pany shows as follows: 


1. The Company’s sole defense to the refusal to bargain 
charge was that the results of the election conducted on 
March 16, 1966, in which the employees rejected the bargain- 
ing agency of the Retail Clerks Union Local No. 1401, Retail 
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Clerks International Association, AFL-CIO, hereinafter 
‘Union’, are conclusive and can not be set aside because 
the Union’s objections to conduct affecting the results of 
the election were not in the form or substance required nor 
filed within the time permitted by Section 102.69 of the 
Board’s Rules and Regulations (TXD p. 12, lines 5-10). 


2. The Trial Examiner did not to rule on the issue be- 
cause the question was ‘‘not within her jurisdiction to de- 
cide”? (TXD p. 12, lines 12-21). 


3. The Company excepted to the Trial Examiner’s re- 
fusal to rvle on the Company’s defense. The Board’s De- 
cision and Order which issued on October 7, 1970, in these 
cases did not specifically mention the Trial Examiner’s 
treatment of the Company’s defense and, therefore, the 
Trial Examiner’s conclusion in this regard fits within the 
Board’s decision ‘‘adopt[ing] the findings, conclusions, and 
recommendations of the Trial Examiner to the extent con- 
sistent herewith’’ (D3025, p. 2 slip opinion). 


4. On or about October 12, 1970, the Union filed a Peti- 
tion to Review an Order of the National Labor Relations 
Board with the United States Court of Appeals for the Dis- 
trict of Columbia with relation to the Board’s decision in 
these cases relative to the Union’s claim for a damage 
remedy. The Board has not yet filed a cross-application 
for enforcement of the Decision and Order in the instant 
cases in relation to the Union’s petition. 


5. In view of the fact that the Company’s principal de- 
fense to the validity of the recognition and bargaining order 
will be the Board’s treatment of the claimed procedural de- 
fects of the Union’s objections to the election, it is believed 
that the parties and the Court should have the benefit of a 
specific decision on the point by the Board. 

WHEREFORE, it is requested that this Motion for Re- 
consideration be granted and, if granted, that the Board 
grant leave to the parties to file additional briefs to update 
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arguments in support of their respective positions on the 
question. 


In support of the alternative Motion to Reopen the Rec- 
ord, the Company shows as follows: 


1. The Union demanded recognition as bargaining agent 
by letter of February 14, 1966. 


2. The Union filed a representation petition on February 
21, 1966, in Case No. 30-RO-400. 


3. Pursuant to said petition, a representational election 
was conducted on March 16, 1966, with the tally of ballots 
showing 10 votes rejecting the bargaining agency of the 
Union and 5 votes cast in the Union’s favor. 


4. The Union’s objections to the election were attempted 
to be filed by two separate communications; namely, a tele- 
gram on March 21, 1966 and a letter dated March 24, 1966 
and filed on March 28, 1966 (TXD p. 3, lines 31-45). 


5. The Union filed unfair labor practice charges on April 
1 and 13, 1966, docketed as Case No. 30-CA-372. 


6. The Complaint and Notice of Hearing issued on May 
16, 1966. 


7. On May 18, 1966, the Regional Director issued a report 
and recommendation on the objections to conduct affecting 
the results of the election recommending the consolidation 
of the representation case with the unfair labor practice 


ease for the purposes of hearing, ruling and decision by a 
Trial Examiner. 

8. By order of June 2, 1966, the Board adopted the Re- 
gional Director’s report and ordered a hearing. 

9. The hearing was held before the Trial Examiner on 
July 6, 1966. 

10. The Trial Examiner’s decision issued on December 
14, 1966. 

11. The Company filed exceptions and supporting brief 
to the Trial Examiner’s Decision on January 16, 1967. 
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12. On May 26, 1967, the Board issued a Notice of Hear- 
ing to receive oral argument relative to the propriety of 
adopting additional or new remedies for unlawful refusals 
to bargain in violation of Section 8(a) (5). 

13. The hearings before the Board for oral argument pur- 
suant to the notice were held on July 12-13, 1967. 


14. The Board’s Decision and Order in the instant cases 
issued on October 7, 1970. 


15. Nearly five (5) years have elapsed since the date of 
the Union’s demand for recognition upon which the pending 
recognition and bargaining order is based. Of the twenty- 
five (25) employees employed at the time of the demand, 
only three (3) remain as employees at the store at which 
th Union’s recognition demand was directed. (See attached 
affidavit of Gordon F. Zinke, Secretary-Treasurer, attached 
hereto, marked Exhibit A, and made a part hereof.) In 
addition, the Company opened another store on April 28, 
1970, in the Beloit, Wisconsin area known as Zinke’s Shop- 
Rite No. 2 which employed twenty-five (25) employees as 
of the payroll period ending November 26, 1970. (Exhibit 
A.) Of that total, three were employees who were employed 
in February, 1966, at the store covered by the Union’s de- 
mand for recognition. This additional store raises the pos- 
sibility of an expanded appropriate unit which would 
include twice as many employees as contained in the appro- 
priate unit at the time of the Union’s demand for recog- 
nition. 

16. The Board is solely responsible for the inordinate 
delay since the Trial Bxaminer’s recommended order. 


17. In situations, such as is present in the instant cases, 
where there is an unusually long delay and an almost com- 
plete turnover of employees during the passage of time 
resulting in a complete destruction of employee identity 
all of which is occasioned by the Board’s inaction, a recog- 
nition and bargaining order is inappropriate and a repre- 
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sentation election should instead be conducted. Clark’s 
Gamble Corp. v. NLRB, 422 F.2d 845 (CA-6, 1970), cert. 
den. US. (October 19, 1970), 64 LC 111225. See 
also, NLRB v. Lou De Young’s Market, 430 F.2d 912 (CA-6, 
1970), 75 LRRM 2129; G.P.D., Inc. v. NLRB, 430 F.2d 963 
(CA-6, 1970), 74 LRRM 3057; and, NLRB v. American 
Cable Systems, Inc., 427 F.2d 446 (CA-5, 1970). 


18. In addition, the bargaining order will be subject to 
further delay which it is believed will be substantial in that 
the bargaining order is now subject to further appellate 
litigation because of the Union’s appeal of the damage 
remedy in these cases. The Union’s Petition for Review 
was filed with the United States Court of Appeals for the 
District of Columbia on or about October 12, 1970. 


19. Under the circumstances of this case and on the 
authority cited herein, the Board should find the bargaining 
order inappropriate. 


WHEREFORE, it is requested that this motion to Re- 
open the record be granted to establish the destruction of 
the continuity of employee identity since the demand for 
recognition was made by the Union in February, 1966, and 
to cause a representation election to be conducted so that 
the present employees are not stripped of their statutory 
right to determine bargaining agency. 


Dated at Milwaukee, Wisconsin this 4th day of December, 
1970. 
Respectfully submitted, 


DAVIS, KUELTHAU, VERGERONT 
& STOVER, §.C. 


By Russ R. Muriizr 
Attorneys for Zinke’s Foods, Inc. 


324 East Wisconsin Avenue 
Milwaukee, Wisconsin 53202 
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EXHIBIT A 
STATE OF WISCONSIN 
COLUMBIA COUNTY 


Re: Zinke’s Foods, Inc., 185 NLRB No. 109 
Board Case Nos. 30-CA-372, 30-RC-400 


Gordon F. Zinke, being first duly sworn on oath, deposes 
and says: 


1. He is the secretary and treasurer of Zinke’s Foods 
Inc., a Wisconsin corporation engaged in the retail sale of 
grocery and related products, with its principal office and 
store at Wisconsin Dells, Wisconsin. 


2. On February 15, 1966, which is the date of the demand 
for recognition by Retail Clerk’s Union, Local No. 1401, 
affiliated with the Retail Clerk’s International Association, 
AFL-CIO, there were twenty-five (25) employees in the 
bargaining unit determined to be appropriate by the Board 
in these proceedings which is composed of all full-time and 
regular part-time employees at the Beloit, Wisconsin, store 
exclusive of meat department employees, store manager, 
office clerical employees, and guards and supervisors at the 
store operated by the Company located at 1315 Madison 
Road, Beloit, and commonly known as Zinke’s Shop-Rite 
No. 1, which is the store directly involved in the above- 
captioned cases. 


3. On October 7, 1970, the date of the Board’s decision 
in the above-captioned cases and as of the payroll period 
ending November 26, 1970, the said bargaining unit had a 
total employment of twenty-one (21) employees. Of the 
twenty-one (21) employees presently employed in the said 
bargaining unit, only 3 of them were employed in February, 
1966. 
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4. On April 28, 1970, the Company opened another store 
located at 1877 Madison Road, Beloit, Wisconsin, which is 
commonly known as Zinke’s Shop-Rite No. 2. There were 
twenty-nine (29) employees employed at this store in a bar- 
gaining unit as described in Paragraph 2 above on October 
7, 1970, and twenty-five (25) employees as of the payroll 
period ending November 26, 1970. Of the total number of 
employees employed as of the payroll period ending Novem- 
ber 26, 1970, at Zinke’s Shop-Rite No. 2, only three (3) of 
them were employed in the month of February, 1966, at 
Zinke’s Shop-Rite No. 1. 


Affiant makes this affidavit in support of the Company’s 
post decisional motions filed in Board Case Nos. 30-CA-124 
and 30-RC-400. 


Further affiant sayeth not. 


Gorpon F. Zivxe 
Subscribed and sworn to before 
me this 2nd day of December, 1970 


Suzanne S. Wiitarp 
Notary Public, Columbia County, Wisconsin 


My commission expires : 8-26-73 
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UNION’S RESPONSE TO RESPONDENT COMPANY’S 
MOTIONS FOR RECONSIDERATION AND 
REOPENING OF THE RECORD 


The Board’s Decision in this proceeding issued on Octo- 
ber 7, 1970. On December 7, 1970, Respondent Zinke’s 
Foods, Inc. (hereafter the ‘‘Company’’) filed its ‘¢Motions 
for Reconsideration and to Reopen the Record in the Alter- 
native.’’ The Motions were served on counsel for the Union 
on December 10, 1970. The Union submits that the Com- 
pany’s Motions are totally lacking in merit and should be 
swiftly denied. 


The Company’s motion for reconsideration is based en- 
tirely on the previously rejected contention that the Union’s 
election objections were not properly filed or put in the 
proper form. As the Trial Examiner noted, the Regional 
Director found no merit in this contention on May 18, 1966; 
and the Board, in the absence of exceptions, affirmed the 
Regional Director’s ruling on June 2, 1966. TXD 3-4, 12. 
That the Company continues to press this ‘‘issue’’ and 
admits that this constitutes its ‘‘sole defense to the refusal 
to bargain charge”’ (Motions p. 1) underlines the frivolous 
nature of the Company’s defenses throughout this proceed- 
ing. 


The Company’s motion to reopen the record is apparent- 
ly founded on alleged employee turnover since the Com- 
pany’s unlawful refusal to bargain and on the ‘¢inordinate 
delay’’ allegedly attributable solely to the Board or the 
Union. This delay and turnover, the Company argues, 
renders the Board’s bargaining order inappropriate, citing 
Clark’s Gamble Corp. v- N.LR.B., 422 F.2d 845 (6th Cir. 
1970), cert. denied 75 LRRM 2416 (October 19, 1970); 
N.L.R.B. v. American Cable Systems, Inc., 427 F.2d 446 
(5th Cir. 1970). 


The Board has, with ample justification, rejected this 
argument. In Gibson Products Co., 185 NLRB No. 74 
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(1970), the Board carefully analyzed the Supreme Court’s 
opinion in Gissel Packing * and concluded : 


(T]hat in determining whether the employer’s unfair 
labor practices are of such a nature as to preclude a 
fair election and thus necessitate a bargaining order 
based on a past card showing of majority status, the 
situation must be appraised as of the time of the com- 
mission of the unfair labor practices, and not currently. 
For, in virtually every case, by the time a Board deci- 
sion is reached, there is likely to be sufficient employee 
turnover and other changes to make it arguable, where 
the employer has meanwhile refrained from commit- 
ting new unfair labor practices, that an election held 
now would be free of the taint of the old unfair labor 
practices. But, the union and the employees then sup- 
porting it were entitled to an election at an earlier time, 
and, if the employer’s original unfair labor practices 
were of such a nature as to deprive them of an election 
at that time, to permit one now, when the union’s sup- 
port has been unlawfully dissipated, ‘‘would in effect 
be rewarding the employer and allowing him ‘to profit 
from [his] own wrongful refusal to bargain.’ ’’ Gissel, 
supra, 395 U.S. at 610.2 


The Board’s position in Gibson Products finds further 
support in NV.L.R.B. v. L. B. Foster Co., 418 F.2d 1 (9th 
Cir. 1969). The court there stated (Id. at p. 4): 


The delay is not the fault of the union; if it is anyone’s 
fault, it is that of the employer. But regardless of fault, 
it is an unfortunate but inevitable result of the process 
of hearing, decision and review prescribed in the Act. 
And to deny enforcement, with or without remand for 
reconsideration on the basis of facts occurring after 


1 N.L.R.B. v. Gissel Packing Co., Inc., 395 U.S. 575 (1969). 
2 As noted below, this is not a case in which the employer refrained 
from further unfair labor practices after the election. See TXD 8-11, 15. 
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the Board’s decision, is to put a premium on continued 
litigation by the employer; it can hope that the result- 
ing delay will produce a new set of facts, as to which 
the Board must then readjudicate. ... When is the 
process to stop? 


The Court added (418 F.2d at 5): 


[TJhe rapid turnover in the employer’s personnel ... 
is a reason to enforce. Otherwise, there will be an 
added inducement to the employer to indulge in unfair 
labor practices in order to defeat the union in the elec- 
tion. He will have as an ally, in addition to the attri- 
tion of union support inevitably springing from delay 
in accomplishing results, the fact that turnover will 
help him... . 


See also Bryant Chucking Grinder Co. v. N.L.RB., 389 F.2d 
565, 568 (2nd Cir. 1967), cert. denied 392 U.S. 908 (1968) ; 
NLRB. v. Rutter-Rex Mfg. Co., 396 U.S. 258, 264-265 
(1969). 


Moreover, the evidence provides overwhelming support 
for a bargaining order in this case. Prior to the Company’s 
violations, the Union had the support of a clear majority of 
the employees—17 authorization cards from a unit of 26 
employees. The Trial Examiner found that the Company 
engaged in ‘‘...a continuing antiunion campaign beginning 
shortly after the union demand, continuing and intensifying 
until shortly before the election”’ (TXD 14). In addition 
to that pre-election 8(a)(1) conduct, the Trial Examiner 
found the Company engaged in unlawful discrimination and 
unilateral wage increases after the election. It was the 
Examiner’s opinion that there were ‘‘.. . few, if any cases 
of the present type in which the employer’s unfair labor 
practices were as flagrant and there was @ similar virtually 
total absence of any defense or attempted explanation or 
justification”? (TXD 17). The Board adopted the Trial 
Examiner’s findings, found that ‘‘Respondent’s pattern of 
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unlawful conduct ... was of such a nature as to have a 
lingering coercive effect”’, and concluded that a bargaining 
order would effectuate the policies of the Act (p. 3). Even 
assuming arguendo that Clark’s Gamble was good law for 
those facts, that decision clearly would not militate against 
a bargaining order for the flagrant and pervasive violations 
found here. See G.P.D., Inc. v. N.L.R.B., 430 F.2d 963, 964- 
965 (6th Cir. 1970); N.L.R.B. v. Lou Young’s Market 
Basket, Inc., 430 F.2d 912, 915 (6th Cir. 1970). In short, 
there is no merit in the Company’s assertion that turnover 
and delay have eliminated the basis for the Board’s bar- 
gaining order. 


In its motion for reopening the Company implies that 
the Union’s review proceedings to contest the Board’s 
denial of an additional 8(a)(5) remedy subjects the bar- 
gaining order to further delay. (Motions p. 6.) This is not 
the case. On October 13, 1970, the Union wrote the Com- 
pany stating that the Union was ‘‘willing and ready to 
commence negotiations for a contract.’’? However, the Com- 


pany has not accepted this offer to begin bargaining. Thus, 
it is the Company’s own delay and non-compliance, not the 
Union’s review proceeding, which obstructs implementation 
of the Board’s bargaining order. 


In sum, the Union requests that the Board deny the Com- 
pany’s Motions as completely lacking in merit. 


Respectfully submitted, 


Cant L. TayLor 
1775 K Street, N.W. 
Washington, D.C. 20006 
223-3118 
Attorney for Charging Party 
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CERTIFICATE OF SERVICE 


I hereby certify that a copy of the foregoing ‘‘Union’s 
Response to Respondent Company’s Motions for Recon- 
sideration and Reopening of the Record’’ was mailed, post- 
age prepaid, this 15th day of December, 1970, to each of 
the following: 


Zinke’s Foods, Inc. 
1315 Madison Road 
Beloit, Wisconsin 


Russ R. Mueller, Esquire 

Davis, Kuelthau, Vergeront & Stover 
720 Wells Building 

324 Bast Wisconsin Avenue 
Milwaukee, Wisconsin 53202 


Arnold Ordman, Esquire 
General Counsel 

National Labor Relations Board 
1717 Pennsylvania Avenue, N.W. 


Washington, D.C. 20570 


George F. Squillacote, Director 
Region 30 

National Labor Relations Board 
2nd Floor Commerce Building 
744 North 4th Street 

Milwaukee, Wisconsin 53203 


Cant L. TayLor 
1775 K Street, N.W. 
Washington, D.C. 20006 
223-3118 
Attorney for Charging Party 
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Davis, EvztTxax, Vexaszorr & Srovsr, S.C. 


ATTORNEVS AT LAW 


December 21, 1970 


1717 Pennsylvania Ave.,N.W. 
‘Washington, D.C, 20870 


Re: Zinke's Foods, Inc. 
Cuse No. 30-CA-S72 
Board post decisional fille 


Dear Mr. Fields: 
Please find enclosed for filing with the pending Motions by 


Zinke's Foods, Inc., a letter of December 21, 1970 to the local Union 
\ gelative to the Union's reference In thelr reply to the Motions to an 


Octoder 13, 1970 letter of demand for negotiations. 


REMI 


enc. 
| ecg Robert Kelly, Eaq. 
/Carl L. Taylor, Esq. 
Gordon F, Zinke 


226 


Davis, Koxr1THav, VERGERONT & Srovzz, S.C. 
ATTORNEYS AT LAW 


December 21, 1970 


Secretary-Treasarer 

Retall Clerks Union, Local 1401 
301 East Johnson Street 
Madison, Wisconsin 53703 


Re: Zinke's Foods, Inc. 
Case No. 30-CA-3T2 
Board post decisional file 


Dear Mr. Moreth: 


Your letter of October 218, 1970, advising Zinke's Foods, Inc. 
that your Union was ready to commence negotlations for a labor contract 
came to my attention upon receipt on Dacersber 18, 1970, of the Union's 
reply to our post decisional motions filed with the Board on December 7, 
1970. I immediately contacted the client for an explanation of the circam- 
atances surrounding the alleged existence of that letter and was just today 
advised by the client that Mr.Gordon Zlnke was not aware of the letter antil 
be had received my Inquiry of the other cay. Upon receipt of my inquiry, 
Mr. Zinke searched his {les containing the many documents which have 
accamulated since the Board's decision In this case last fall 20d found your 
letter, which as I stated above, was referred to in the Union's reply to our 
motion. This letter was misplaced for the reason that all documents relating 
to this matter which are sent directly to the store in Belolt, Wisconsin, have 
to be forwarded by the manager to Mr. Zinke In Wisconsin Dells. This letter 
was no exception and it then became loat arong other documents from the 
regional office of the Board which were mailed to Mr.Zinke at the same time 
as your letter. If this set of circumstances cansed you any trouble, we cer- 


tainly apologise for the same. 


Mr. Willlam A. Mereth 
Searetary-Treaserer 
Retall Clerks Union, Local 2401 Page 2. December 22,1970 


At this poizt, rather than attempt to reconstruct what the citent's 
to your latter of October 23, 1970, we 


appareatiy preelude any 
eorpiiance with the Board's Order in its present form, watll such time as 
that Litigation is finally conctaded. 
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ORDER DENYING MOTIONS 


On October 7, 1970, the National Labor Relations Board 
issued a Decision and Order ? in the above-entitled proceed- 
ing in which it found, inter alia, that the Respondent, by 
refusing to recognize and bargain with the Union, violated 
Section 8(a)(5) of the Act. The Board ordered that the 
Respondent cease and desist therefrom and take certain 
affirmative action to remedy such unfair labor practice. 


Thereafter, on December 7, 1970, Respondent filed Mo- 
tions for Reconsideration and to Reopen the Record in the 
Alternative, contending that the results of the election con- 
ducted on March 16, 1966, in which the employees rejected 
the bargaining agency of the Retail Clerks Union Local No. 
1401, Retail Clerks International Association, AFL-CIO, 
are conclusive and cannot be set aside because the Union’s 
objections to conduct affecting the results of the election 
were not in the form or substance required nor filed within 
the time permitted by Section 102.69 of the Board’s Rules 
and Regulations. Therefore, Respondent requested that the 
Motion for Reconsideration be granted, and, if granted, that 
the Board grant leave to the parties to file additional briefs 
in support of their respective positions, or, in the alterna- 
tive, that the Motion to Reopen the record be granted to 
consider the continuing appropriateness of the unit, to 
establish the destruction of the continuity of employee iden- 
tity since the demand for recognition was made by the 
Union in February, 1966, and to cause a representation elec- 
tion to be conducted. 


Thereafter, on December 16, 1970, the Union filed a Re- 
sponse to Company’s Motions, submitting that the motions 
are totally lacking in merit, and should be denied. 


The Board having duly considered the matter, 
IT IS HEREBY ORDERED that the Respondent’s 


1185 NLRB No. 109. 
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Motions be, and they hereby are, denied for lack of juris- 
diction inasmuch as the record has been filed with the United 
States Court of Appeals for the District of Columbia. How- 
ever, if the Board had jurisdiction, it would deny the 
motions as lacking in merit. 


Dated, Washington, D.C., January 6, 1971 


By direction of the Board: 


Grorcz A. Leer 
Associate Executive Secretary 


185 NLRB No. 20 D-625 
Elwood, Ind. 


UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS 
BOARD 


Case 25-CA-2377 


Ex-Cert-O Corporation 
and 
Internationa, Union, Unrrep AUTOMOBILE, AEROSPACE 


anp AcricuLtturaL IMPLEMENT Worxers or America, UAW 


DECISION AND ORDER 


On March 2, 1967, Trial Examiner Owsley Vose issued 
his Decision in the above-entitled proceeding, finding that 
Respondent Ex-Cell-O Corporation had engaged in and was 
engaging in certain unfair labor practices within the mean- 
ing of the National Labor Relations Act, as amended, and 
recommending that it cease and desist therefrom and take 
certain affirmative action, including an order directing the 
Respondent to make whole its employees for any losses 
suffered on account of its unlawful refusal to bargain with 
the UAW (the Charging Party), as set forth in the attached 
Trial Examiner’s Decision. Thereafter, the Respondent 
filed exceptions to the Trial Examiner’s Decision and a 
supporting brief, together with a request for oral argu- 
ment. As the compensatory remedy adopted by the Trial 
Examiner in this case poses several novel issues of impor- 
tance, the National Labor Relations Board granted oral 
argument and consolidated this matter for purposes of 


said argument with three other cases involving the same 
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or related issues (Zinke’s Foods, Inc., 30-CA-372; Herman 
Wilson Lumber Company, 26-CA-2536; Rasco Olympia, 
Inc. d/b/a Rasco 5-10-26 cents, 19-CA-3187). 


The Board granted a number of motions for permission 
to file briefs amicus curiae and also invited certain other 
interested parties to file them and to participate in the 
oral argument which was held on July 12 and 13, 1967. 
The parties who submitted amicus briefs and participated 
as such in the argument were: The Chamber of Commerce 
of the United States, the National Association of Retail 
Merchants, The American Federation of Labor and Con- 
gress of Industrial Organizations, and The International 
Brotherhood of Teamsters, Chauffeurs, Warehousemen and 
Helpers of America. Amicus briefs were also submitted 
by the National Association of Manufacturers, Preston 
Products Company, Inc., and The NAACP Legal Defense 
and Educational Fund, Inc. 


The Board has reviewed the rulings of the Trial Exam- 
iner made at the hearing and finds that no prejudicial 


error was committed. The rulings are hereby affirmed. 
The Board has considered the Trial Examiner’s Decision, 
the exceptions, cross-exceptions, the briefs of the parties 
and those submitted amicus curiae, the oral arguments 
made before the Board, and the record in the proceeding, 
and adopts the findings, conclusions, and recommendations 
of the Trial Examiner, as modified herein." 


This case began with the UAW’s request for recognition 
on August 3, 1964. Ex-Cell-O refused the Union’s request 
on August 10, 1964, and the Union immediately filed a peti- 
tion for Certification of Representative. After a hearing 
the Regional Director ordered an election, which was held 


1 The Respondent’s motion, filed on August 19, 1970, seeking dismis- 
sal of the complaint herein is denied. N.L.R.B. v. Gissel Packing Co., 
395 U.S. 575, 610; N.L.R.B. v. Katz, 369 U.S. 736, 748, in. 16; Franks 
Bros. Co. v. N.L.R.B., 321 U.S. 702. See also N.L.R.B. v. Rutter-Rex 
Manufacturing Company, Inc., 396 U.S. 258. 
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on October 22, 1964, and a majority of the employees voted 
for the Union. The Company, however, filed objections to 
the conduct of the election, alleging that the Union made 
certain misrepresentations which assertedly interfered 
therewith, but the Acting Regional Director, in a Supple- 
mental Decision of December 99, 1964, overruled them. 
The Company then requested review of that decision, which 
the Board granted, and a hearing was held on May 18 and 
19, 1965. The Hearing Officer issued his Report on Objec- 
tions on July 15, 1965, and recommended that the objec- 
tions be overruled. The Company filed exceptions thereto, 
but on October 28, 1965, the Board adopted the Hearing 
Officer’s findings and recommendations and affirmed the 
Regional Director’s certification of the Union. 


The day after the Board’s certification was issued, the 
Company advised the Union that it would refuse to bar- 
gain in order to secure a court review of the Board’s 
action? and later reiterated this position after receiving 
the Union’s request for a bargaining meeting. The Union 
thereupon filed the 8(a)(1) and (5) charge in this case 
and the complaint was issued on November 23, 1965. The 
Respondent’s answer admitted the factual allegations of 
the complaint but denied the violation on the ground that 
the Board’s certification was invalid. The hearing herein, 
originally scheduled for February 15, 1966, commenced on 
June 1, 1966;> it was adjourned until June 29, 1966, to 
permit the Union to offer evidence supporting its request 
for a compensatory remedy for the alleged refusal to bar- 


2 The Company’s letter stated that: 
We have received the Labor Board’s decision concerning our ob- 
jections to the conduct of the union election held October 22, 1964. 
‘As you know, the only way the Labor Board’s decision in this case 
can be reviewed is through a technical refusal to bargain, and con- 
sequently we are unable to meet with you and bargain until the 
review procedure is carried out. 
3 This delay was caused by Respondent’s unsuccessful attempt to 
subpena the Regional Director’s files in the representation case. 
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gain; the hearing was postponed again until July 28, 1966.‘ 
The Company also petitioned the United States District 
Court for an injunction against the Regional Director and 
the Trial Examiner to restrain the latter from closing the 
hearing until the Regional Director had produced the in- 
vestigative records in the representation case. The court 
issued a summary judgment denying the injunction on 
December 13, 1966, and on December 21, 1966, the Trial 
Examiner formally closed his hearing. On March 2, 1967, 
the Trial Examiner issued his Decision, finding that the 
Company had unlawfully refused to bargain in violation 
of Section 8(a)(5) and (1) of the Act and recommended 
the standard bargaining order as a remedy. In addition 
the Trial Examiner ordered the Company to compensate 
its employees for monetary losses incurred as a result of 
its unlawful conduct. 


It is not disputed that Respondent refused to bargain 
with the Union, and we hereby affirm the Trial Examiner’s 
conclusion that Respondent thereby violated Section 


8(a)(1) and (5) of the Act. The compensatory remedy 
which he recommends, however, raises important issues 
concerning the Board’s powers and duties to fashion appro- 
priate remedies in its efforts to effectuate the policies of 
the National Labor Relations Act. 


It is argued that such a remedy exceeds the Board’s 
general statutory powers. In addition, it is contended that 
it cannot be granted because the amount of employee loss, 
if any, is so speculative that an order to make employees 
whole would amount to the imposition of a penalty. And 
the position is advanced that the adoption of this remedy 


4This postponement grew out of the Company’s objections to the 
authenticity of certain collective-bargaining contracts offered by the 
Union to substantiate its request for a compensatory remedy. The Com- 
pany later withdrew its objection. It also refused to comply with a 
subpoena duces tecum requesting production of certain records relating 
to wage increases and fringe benefits. 
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would amount to the writing of a contract for the parties, 
which is prohibited by Section 8(d).° 


We have given most serious consideration to the Trial 
Examiner’s recommended financial reparations Order, and 
are in complete agreement with his finding that current 
remedies of the Board designed to cure violations of Sec- 
tion 8(a) (5) are inadequate. A mere affirmative order that 
an employer bargain upon request does not eradicate the 
effects of an unlawful delay of 2 or more years in the ful- 
fillment of a statutory bargaining obligation. It does not 
put the employees in the position of bargaining strength 
they would have enjoyed if their employer had immedi- 
ately recognized and bargained with their chosen repre- 
sentative. It does not dissolve the inevitable employee 
frustration or protect the Union from a loss of employee 
support attributable to such delay. The inadequacy of the 
remedy is all the more egregious where, as in the recent 
N.L.RB.B. v. Tiidee Products, Inc.,° case, the court found 
that the employer had raised ‘‘frivolous”’ issues in order 
to postpone or avoid its lawful obligation to bargain. We 
have weighed these considerations most carefully. For the 
reasons stated below, however, we have reluctantly con- 
cluded that we cannot approve the Trial Examiner’s Rec- 
ommended Order that Respondent compensate its employ- 
ees for monetary losses incurred as a consequence of Re- 
spondent’s determination to refuse to bargain until it had 
tested in court the validity of the Board’s certification. 


Section 10(c) of the Act directs the Board to order a 
person found to have committed an unfair labor practice 
to cease and desist and ‘‘to take such affirmative action 
including reinstatement of employees with or without back 
pay, as will effectuate the policies of this Act.”? This 


5 04 Stat. 454 (1935), as amended, 29 U.S.C. § 158(d) (1958) : “but 
such obligation [to bargain collectively] does not compel either party 
to agree to a proposal or require the making of a concession. . . .” 


¢F2d (C.A.D.C., April 3, 1970). 
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authority, as our colleagues note with full documentation, 
is extremely broad and was so intended by Congress. It is 
not so broad, however, as to permit the punishment of a 
particular respondent or a class of respondents. Nor is 
the statutory direction to the Board so compelling that 
the Board is without discretion in exercising the full sweep 
of its power, for it would defeat the purposes of the Act 
if the Board imposed an otherwise proper remedy that 
resulted in irreparable harm to a particular respondent 
and hampered rather than promoted meaningful collective 
bargaining. Moreover, as the Supreme Court recently em- 
phasized, the Board’s grant of power does not extend to 
compelling agreement. (H. K. Porter Co., Inc. v. NOIRB., 
397 U.S. 99.) It is with respect to these three limitations 
upon the Board’s power to remedy a violation of Section 
8(a)(5) that we examine the UAW’s requested remedy in 
this case. 


The Trial Examiner concluded that the proposed remedy 
was not punitive, that it merely made the employees par- 
tially whole for losses occasioned by the Respondent’s re- 
fusal to bargain, and was much less harsh than a backpay 
order for discharged employees, which might require the 
Respondent to pay wages to these employees as well as 
their replacements. Viewed solely in the context of an 
assumption of employee monetary losses resulting directly 
from the Respondent’s violation of Section 8(a) (5), as 
what is finally determined in court, the Trial Examiner’s 
conclusion appears reasonable. There are, however, other 
factors in this case which provide counter weights to that 
rationale. In the first place, there is no contention that 
this Respondent acted in a manner flagrantly in defiance 
of the statutory policy. On the contrary, the record indi- 
cates that this Respondent responsibly fulfills its legally 
established collective-bargaining obligations. It is clear that 
Respondent merely sought jadicial affirmance of the Board’s 
decision that the election of October 22, 1964, should not 
be set aside on the Respondent’s objections. In the past 
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whenever an employer has sought court intervention in a 
representation proceeding the Board has argued forcefully 
that court intervention would be premature, that the em- 
ployer had an unquestioned right under the statute to seek 
court review of any Board order before its bargaining 
obligation became final. Should this procedural right in 
8(a)(5) cases be tempered by a large monetary liability 
in the event the employer’s position in the representation 
case is ultimately found to be without medit? Of course, 
an employer or a union, which engages in conduct later 
found in violation of the Act, does so at the peril of ultimate 
conviction and responsibility for a make-whole remedy. But 
the validity of a particular Board election tried in an unfair 
labor practice case is not, in our opinion, an issue on the 
same plane as the discharge of employees for union activity 
or other conduct in flagrant disregard of employee rights. 
There are wrongdoers and wrongdoers. Where the wrong 
in refusing to bargain is, at most, a debatable question, 
though ultimately found a wrong, the imposition of a large 
financial obligation on such a respondent may come close 
to a form of punishment for having elected to pursue a 
representation question beyond the Board and to the 
courts. The desirability of a compensatory remedy in a 
ease remarkably similar to the instant case was recently 
considered by the Court of Appeals for the District of 
Columbia in United Steelworkers [Quality Rubber Manu- 
facturing Company, Inc.] v. N.L.R.B., F.2d (July 10, 1970). 
There the court, distinguishing Tiidee Products, supra, 
indicated that the Board was warranted in refusing to 
grant such a remedy in an 8(a) (5) case where the employer 
‘desired only to obtain an authoritative determination 
of the validity of the Board’s decision.” It is not clear 
whether the court was of the opinion that the requested 
remedy was within the Board’s discretion or whether it 
would have struck down such a remedy as punitive in view 
of the technical nature of the respondent’s unfair labor 
practice. In any event, we find ourselves in disagreement 
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with the Trial Examiner’s view that a compensatory rem- 
edy as applied to the Respondent in the instant case is not 
punitive ‘‘in any sense of the word.’’ 


In Tiidee Products the court suggested that the Board 
need not follow a uniform policy in the application of a 
compensatory remedy in 8(a)(5) cases. Indeed, the court 
noted that such uniformity in this area of the law would 
be unfair when applied ‘‘to unlike cases.’’ The court was 
of the opinion that the remedy was proper where the em- 
ployer had engaged in a ‘‘manifestly unjustifiable refusal 
to bargain’”’ and where its position was ‘‘palpably without 
merit.”??7 As in Quality Rubber, the court in Tiidee Prod- 
ucts distinguished those cases in which the employer’s 
failure to bargain rested on a ‘‘debatable question.’? With 
due respect for the opinion of the Court of Appeals for the 
District of Columbia, we cannot agree that the application 
of a compensatory remedy in 8(a)(5) cases can be fash- 
ioned on the subjective determination that the position of 
one respondent is ‘‘debatable’’ while that of another is 
‘‘frivolous.’? What is debatable to the Board may appear 
frivolous to a court, and vice versa.® Thus, the debata- 
bility of the employer’s position in an 8(a)(5) case would 
itself become a matter of intense litigation. 

We do not believe that the critical question of the em- 
ployer’s motivation in relaying bargaining should depend 
so largely on the expertise of counsel, the accident of cir- 
cumstances, and the exigencies of the moment. 


In our opinion, however, the crucial question to be deter- 
mined in this case relates to the policies which the request- 


TIn these cases, at least, it would seem incumbent on the Board to 
utilize to the fullest extent its authority under Section 10(j) and (e) of 
the Act, thereby minimizing the pernicious delay in collective bargain- 
ing and consequent loss of benefits to the employees affected. See also 
Justice Harlan’s concurrence in H. K. Porter, supra. 


8Cf. N.LR.B. v. Magnesium Casting Co. F.2d (C.A. 1, May 21, 
1970). 
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ed order would effectuate. The statutory policy as embodied 
in Section 8(a)(5) and (d) of the Act was considered at 
some length by the Supreme Court in H. K. Porter Co., 
Inc. v. N.L.R.B., supra. There the Court held that the 
Board had power to require employers and employees ‘‘to 
negotiate’’ but that the Board was without power to com- 
pel a company or a union “‘to agree to any substantive 
contractual provision of a collective bargaining agree- 
ment.”? The purpose of the Act, the Court held, was to 
ensure that employers and their employees ‘‘work together 
to establish mutually satisfactory conditions.’’ The Court 
noted that Congress was aware that agreement between 
employers and unions might not always be reached, that 
agreement might in some cases be impossible, or thwarted 
by strikes and lockouts. But it was never intended, the 
Court held, that the Government in such cases step in and 
become a party to the negotiations. Recognizing that the 
Board’s remedial powers might be insufficient to cope with 
important labor problems, the Supreme Court nevertheless 
struck down an order requiring the respondent employer 
involuntarily to agree to a specific contractual provision. 
Tt was the job of Congress, not the Board or the courts, 
Justice Black wrote, ‘‘to decide when and if it is necessary 
to allow governmental review of proposals for collective 
bargaining agreements and compulsory submission to one 
side’s demands.” 


It is argued that the instant case is distinguishable from 
H. K. Porter in that here the requested remedy merely 
would require an employer to compensate employees for 
losses they incurred as a consequence of their employer’s 
failure to agree to a contract he would have agreed to tf 
he had bargained in good faith. In our view, the distinc- 
tion is more illusory than real. The remedy in H. K. Porter 
operates prospectively to bind an employer to a specific 
contractual term. The remedy in the instant case operates 
retroactively to impose financial liability upon an employer 
flowing from a presumed contractual agreement. The Board 
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infers that the latter contract, though it never existed and 
does not and need not exist, was denied existence by the 
employer because of his refusal to bargain. In either case 
the employer has not agreed to the contractual provision 
for which he must accept full responsibility as though he 
had agreed to it. Our colleagues contend that a compen- 
satory remedy is not the ‘‘writing of a contract’’ because 
it does not ‘‘specify new or continuing terms of employ- 
ment and does not prohibit changes in existing terms and 
conditions.’? But there is no basis for such a remedy un- 
less the Board finds, as a matter of fact, that a contract 
would have resulted from bargaining. The fact that the 
contract, so to speak, is ‘‘written in the air’? does not 
diminish its financial impact upon the recalcitrant employer 
who, willy-nilly, is forced to accede to terms never mutually 
established by the parties. Despite the admonition of the 
Supreme Court that Section 8(d) was intended to mean 
what it says, ie., that the obligation to bargain ‘‘does not 
compel either party to agree to a proposal or require the 
making of a concession,’’ one of the parties under this 
remedy is forced by the Government to submit to the other 
side’s demands. It does not help to argue that the remedy 
could not be applied unless there was substantial evidence 
that the employer would have yielded to these demands 
during bargaining negotiations. Who is to say in a spe- 
cific case how much an employer is prepared to give and 
how much a union is willing to take? Who is to say that 
a favorable contract would, in any event, result from the 
negotiations? And it is only the employer of such good 
will as to whom the Board might conclude that he, at least, 
would have given his employees a fair increase, who can 
be made subject to a financial reparations order; should 
such an employer be singled out for the imposition of such 
an order? To answer these questions the Board would be 
required to engage in the most general, if not entirely specu- 
lative, inferences to reach the conclusion that employees 
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were deprived of specific benefits as a consequence of their 
employer’s refusal to bargain. 


Much as we appreciate the need for more adequate reme- 
dies in 8(a)(5) cases, we believe that, as the law now 
stands, the proposed remedy is a matter for Congress, not 
the Board. In our opinion, however, substantial relief may 
be obtained immediately through procedural reform, giving 
the highest possible priority to 8(a)(5) cases combined 
with full resort to the injunctive relief provisions of Section 
10(j) and (e) of the Act. 


ORDER 


Pursuant to Section 10(c) of the National Labor Rela- 
tions Act, as amended, the National Labor Relations 
Board hereby orders that the Respondent, Ex-Cell-O Cor- 
poration, Elwood, Indiana, its officers, agents, successors, 
and assigns, shall: 

1. Cease and desist from: 

(a) Refusing to bargain collectively with International 
Union, United Automobile, Aerospace and Agricultural 
Implement Workers of America, UAW, as the exclusive 
representative of the employees in the appropriate unit as 
set forth in the attached Trial Examiner’s Decision. 


(b) Interfering with, restraining, or coercing employees 
in the exercise of their rights guaranteed in Section 7 of 
the Act. 


9. Take the following affirmative action which it is found 
will effectuate the policies of the Act: 

(a) Upon request recognize and bargain collectively with 
International Union, United Automobile, Aerospace and 
Agricultural Implement Workers of America, UAW, as the 
exclusive representative of the employees in the appropriate 
unit. The appropriate unit is: 


All production and maintenance employees, including 
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tool crib store employees, shipping and receiving and 
follow-up employees, but excluding all office clerical 
and plant clerical employees, all professional employ- 
ees, guards, and supervisors. 


(b) Post at its Elwood, Indiana, plant copies of the 
attached notice marked ‘‘Appendix.”?® Copies of said 
notice, on forms provided by the Regional Director for 
Region 25, after being duly signed by Respondent’s author- 
ized representative, shall be posted by the Respondent im- 
mediately upon receipt thereof, and be maintained by it 
for 60 consecutive days thereafter, in conspicuous places, 
including all places where notices to employees are custom- 
arily posted. Reasonable steps shall be taken by Respond- 
ent to insure that said notices are not altered, defaced, or 
covered by any other material. 


(c) Notify the Regional Director for Region 25, in writ- 
ing, within 10 days from the date of this Order, what steps 
have been taken to comply herewith. 


Dated, Washington, D.C., Aug. 25, 1970. 


Epwazp B. Muer, Chairman 
Joun H. Fanyrnc, Member 
Howarp Jenxins, Jz., Member 


Nartrowat Lasoz Retarions Boarp 


In the event this Order is enforced by a judgment of the United 
States Court of Appeals, the words in the notice reading “Posted by 
Order of the National Labor Relations Board” shall read “Posted Pur- 
suant to a Judgment of the United States Court of Appeals Enforcing 
an Order of the National Labor Relations Board.” 
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Members McCulloch and Brown, dissenting in part: 


Although concurring in all other respects in the Decision 
and Order of the Board, we part company with our col- 
leagues on the majority in that we would grant the com- 
pensatory remedy recommended by the Trial Examiner. 
Unlike our colleagues, we believe that the Board has the 
statutory authority to direct such relief and that it would 
effectuate the policies of the Act to do so in this case. 


Section 10(c) of the Act directs the Board to remedy 
unfair labor practices by ordering the persons committing 
them to cease and desist from their unlawful conduct ‘‘and 
to take such affirmative action including reinstatement of 
employees with or without back pay, as will effectuate the 
policies of this Act... .’’?° The phrase ‘‘affirmative ac- 
tion”? is nowhere qualified in the statute, except that such 
action must ‘‘effectuate the policies of this Act,’’ and indi- 
cates the intent of Congress to vest the Board with reme- 
dial powers coextensive with the underlying policies of the 
law which is to be enforced. This provision ‘‘did not pass 
the Wagner Act Congress without objection to the un- 
controlled breadth of this power.’’™ 


But the broad language survived the challenge. 


The contention made by the Respondent herein that legis- 
lative history requires a narrow construction of the Board’s 
remedial powers under Section 10(c) focuses on the dele- 
tion of the word ‘‘restitution’’ by the Senate and House 
Committees in reporting the original bills and their substi- 
tution therefor of the language: ‘‘including reinstatement 
... with or without back pay.’’? It is argued that because 


2 49 Stat. 454 (1935), as amended, 29 U.S.C. § 160(c) (1958). 

11 Local 60, United Brotherhood of Carpenters and Joiners of Amer- 
ica, AFL-CIO [Mechanical Handling Systems] v. N.L.R.B., 365 US. 
651, 657 (concurring opinion) . 

12 Compare 1 Legislative History of the National Labor Relations 
Act, 1935 at 1302 with 2 Legislative History of the National Labor 
Relations Act, 1935 at 2292. 
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this change was made after a Senate Committee print 
asserted that ‘‘express language such as reinstatement, 
backpay, etc., necessarily results in narrowing the defini- 
tion of restitution,’’* the subsequent deletion and substi- 
tution evidence congressional intent to restrict the Board’s 
remedial power. This interpretation of the legislative his- 
tory is negated by a closer look at the status of the Senate 
Committee print, and the statement of Senator Wagner, 
the author of the legislation, respecting the scope of the 
Board’s remedial power under the present language of 
Section 10(c). 


The assertion that substitution of the illustrative lan- 
guage ‘‘including reinstatement . . . with or without back 
pay’’ would narrow the definition of restitution was con- 
tained in an unsigned staff memorandum prepared for use 
by the Senate Committee. Whatever the status of such a 
document for purposes of legislative interpretation, it does 
not by itself prove congressional intent, especially when it 
is relied on, as here, to dispute the plain meaning of the 
statutory language." Further, after the Wagner Act had 


13 ] Legislative History of the National Labor Relations Act, 1935 at 
1360. 


14 “Restitution” is a term of art used and misused in both common 
law and equity to describe particular techniques for judicial enforce- 
ment and maintenance or rights, and is distinguishable conceptually, but 
not always realistically, from damages and specific performance. Thus, 
the term is imprecise both in meaning and application. See, for ex- 
ample, Corbin, Contracts, §§ 1102-1103, 1107; Williston, Contracts 
§§ 1454, 1482-1483. Indeed, the American Law Institute’s Restatement 
of the Law of Restitution does not include remedies for torts such as 
ejectment, replevin, or trover, even though restitutionary in nature, and 
most significantly that Restatement recites that it “does not present the 
circumstances under which an action can be maintained . . . for a 
failure to perform an official, customary or statutory duty to pay 
money. . . .” Restatement, Restitution at 2-3. Dean Roscoe Pound 
made a comparable distinction in his treatise on jurisprudence in em- 
phasizing that administrative modes for the enforcement and mainte- 
nance of rights deserve separate treatment from judicial techniques. 
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been reported out of committee with the present language 
of Section 10(c), Senator Wagner stated, in floor debates, 
that under its provisions ‘‘the Board will be empowered to 
issue orders forbidding violations of the law and making 
restitution to those who have been injured thereby.’ * 
Clearly, although the legal phrase had been eliminated 
from the Act, its sponsor’s intent was not thereby to nar- 
row the concept of the Board’s remedial powers. And, this 
broad construction of Section 10(c) has long been accepted 
by the courts. 


The Supreme Court, in its consideration of the Board’s 
remedial powers, has consistently interpreted Section 10(c) 
as allowing the board wide discretion in fashioning reme- 
dies. Thus, in Phelps Dodge Corp. v. N.L.R.B.,’* the Court 
stated that: 


Attainment of a great national policy through expert 
administration in collaboration with limited judicial 
review must not be confined within narrow canons for 
equitable relief deemed suitable by chancellors in ordi- 
nary private controversies. 


The need for such broad remedial authority was obvious, 
for, as the Court went on to say: 


... Congress could not catalogue all the devices and 
stratagems for circumventing the policies of the Act. 
Nor could it define the whole gamut of remedies to 
effectuate these policies in an infinite variety of spe- 


ED 


Pound, Jurisprudence at 351 (1959). From this background it is 
apparent that inclusion of the term “restitution” in Section 10(c) 
would not have been appropriate to illustrate a broad flexible adminis- 
trative remedy, and its deletion is readily understandable as a matter 
of draftsmanship. 


15 2 Legislative History of the National Labor Relations Act, 1935 at 
2332. 


16 313 U.S. 177, 187-189. 
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cific situations. Congress met these difficulties by leav- 
ing the adaptation of means to end to the empiric proc- 
ess of administration.’” 


The declared policy of the Act is to promote the peaceful 
settlement of disputes by encouraging collective bargaining 
and by protecting employee rights.* To accomplish this 
purpose, Board remedies for violations of the Act should, 
on one hand, have the effect of preventing the party in 
violation from so acting in the future, and from enjoying 
any advantage he may have gained by his unlawful prac- 
tices..° But they must also presently dissipate the effects 
of violations on employee rights™ in order that the em- 
ployees so injured receive what they should not have been 
denied.2" A Board order so devised is to be enforced by 
the courts ‘‘unless it can be shown that the order is a 
patent attempt to achieve ends other than those which can 
fairly be said to effectuate the policies of the Act.’’# 


17 Td. at 194. 


18 49 Stat. 552 (1935), as amended, 29 U.S.C. § 151 (1958). 
19 National Licorice Co. v. N.L.R.B., 309 U.S. 350, 364. 


20 See, e.g., Franks Bros. Company v. N.L.R.B., 321 U.S. 702, 704; 
N.L.R.B. v. Fansteel Metallurgical Corp., 306 U.S. 240, 257. (“The 
purpose of the Act is to promote the peaceful settlement of disputes by 
providing legal remedies for the invasion of employee rights.”) 


21 International Brotherhood of Operative Potters [Aztec Ceramics 
Co.] v. N.L.R.B., 320 F.2d 757 761 (C.A.D.C.), enfg. in part and 
remanding in part 138 NLRB 1178; Leeds & Northrup Co. v. N.L.R.B., 
391 F.2d 874 (C.A. 3), enfg. 162 NLRB 987. 


22 Fibreboard Paper Products Corp. v. N.L.R.B., 379 U.S. 203, 216, 
citing with approval Virginia Electric and Power Co. v. N.L.R.B., 319 
U.S. 533, 540. In Consolo v. Federal Maritime Commission, 383 U.S. 
607, the Supreme Court upheld a compensatory award by that Commis- 
sion, which, like the Board, is among a number of administrative agen- 
cies that may grant compensatory remedies. See 39 Stat. 736, as 
amended, 46 U.S.C. § 821 (1964), which states that the Commission 
“may direct payment . . . of full reparation to the complainant for the 
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Deprivation of an employee’s statutory rights is often 
accompanied by serious financial injury to him. Where 
this is so, an order which only guarantees the exercise of 
his rights in the future often falls far short of expunging 
the effects of the unlawful conduct involved. Therefore, 
one of the Board’s most effective and well-established 
affirmative remedies for unlawful conduct is an order to 
make employees financially whole for losses resulting from 
violations of the Act2* Various types of compensatory 
orders have been upheld by the Supreme Court in the belief 
that ‘‘Making the workers whole for losses suffered on 
account of an unfair practice is part of the vindication of 
the public policy which the Board enforces.’?** The most 
familiar of these is the backpay order used to remedy the 
effect of employee discharges found to be in violation of 
Section 8(a)(3) of the Act. While the cease-and-desist 
and reinstatement orders remedy the denial of the aggrieved 
employee’s rights and protect the prospective exercise there- 


SS SSS 
injury caused by such violation.” There the petitioner had also suffered 


financial loss because of the respondent’s statutory violation, and the 
Court, relying heavily on cases involving this Board, stated (383 U.S. 
at 620-621) that Congress was very deliberate in limiting judicial re- 
view of agency determinations because: 


It frees the reviewing courts of the time-consuming and difficult 
task of weighing the evidence, it gives proper respect to the ex- 
pertise of the administrative tribunal and its helps promote the 
uniform application of the statute. These policies are particularly 
important when a court is asked to review an agency’s fashioning 
of discretionary relief. In this area agency determinations fre- 
quently rest upon a complex and hard-to-review mix of considera- 
tions. By giving the agency discretionary power to fashion reme- 
dies, Congress places a premium upon agency expertise. . . - 


23 Virginia Electric and Power Company v. N.L.R.B., supra at 544. 
2% Phelps Dodge Corp. v. N.L.R.B., fn. 16, supra at 197. 


25 This remedy has been ordered since the Board reported its first 
case in 1935. Pennsylvania Greyhound Lines, Inc., 1 NLRB 1, enfd. 
303 U.S. 261. 
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of, the backpay order repairs the financial losses which have 
been suffered, and, in thus making the employee whole,” 
serves to recreate, as fully as possible, the conditions and 
relationships that would have been, had there been no un- 
fair labor practice.” 


As a result of its experience over the years, the Board 
has made modifications in its backpay orders to make them 
more effective. Thus, in Isis Plumbing ¢ Heating Co.,* 
the Board ordered that interest at 6 percent be added to 
the reimbursement of wages lost by employees as a result 
of a respondent’s wrong, in order to achieve a more equita- 
ble result and to encourage compliance with Board orders. 
The U.S. Court of Appeals for the District of Columbia, in 
upholding the Board’s power to award such compensation, 
noted that even though the Board has waited for about 25 
years to employ the interest mechanism, it could not close 
its eyes to the realities of the employees’ position, and that 
in the evaluation of the law of remedies ‘‘some things are 
bound to happen for the ‘first time.’ ’?” 


An earlier example of such modification occurred in F. W. 
Woolworth Company,” after the Board became aware that 
in numerous cases, after a long period of unemployment 
following their discriminatory discharges, employees suc- 


26 Cf. Nathanson v. N.L.R.B., 344 U.S. 25; N.L.R.B. v. Deena Art- 
ware, Inc., 361 U.S. 398 (concurring opinion of Mr. Justice Frank- 
furter). 


27 Local 60, United Brotherhood of Carpenters v. N.L.R.B., supra 
(concurring opinion of Mr. Justice Harlan) ; Leeds & Northrup Co. v. 
N.L.R.B., supra. 


28 138 NLRB 716. 


29 International Brotherhood of Operative Potters v. N.L.R.B., supra 
at 761. See ABC Air Freight Co., Inc. v. C.A.B., 391 F.2d 295 (C.A. 2), 
concerning the need for flexibility. 


30 90 NLRB 289. 
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ceeded in obtaining higher paying jobs. With the type of 
backpay order then in effect, some employers secured an 
advantage by being dilatory and refraining from offering 
reinstatement, for greater delay meant a progressive reduc- 
tion or even complete elimination of backpay due. Further, 
employees who saw this steady reduction of their backpay 
would waive their right to reinstatement in order to toll 
the running of the period and freeze the amount of back- 
pay owing at the highest possible amount. In Woolworth, 
the Board countered this stratagem of delay by ordering 
that backpay be computed on a quarterly basis, with the 
earnings in one particular quarter having no effect upon 
the backpay liability for any other quarter. The Supreme 
Court upheld the new method of compensation in N.L.R.B. 
v. Seven-Up Bottling Company of Miami, Inc." and stated 
that it is the function of the Board to give coordinated 
effect to the policies of the Act. The Court further indi- 
cated that in consideration of the practical interplay of the 
individual remedies of backpay and reinstatement, ‘‘both of 
which are within the scope of its authority,” the Board may 
fashion one so that it complements, rather than conflicts 
with, the other.*” 


It is clear from the Act that the Board’s compensatory 
remedies need not be limited to the above situations, and 
the courts have always interpreted the phrase ‘‘with or 
without back pay’’ as being merely an illustrative example 
of the general grant of power to award affirmative relief.” 
The Board, with judicial approval, has also employed make- 
whole orders to remedy various other types of violations 
of the Act. In Virginia Electric and Power Company v. 
N.L.RB.B., supra, for example, the Supreme Court upheld a 


31 344 U.S. 344. 
32 Id. at 348. 


83 See, e.g., Virginia Electric and Power Co. v. N.L.R.B., supra at 
539; Radio Officer’s Union. v. N.L.R.B., 347 U.S. 17, 54; Phelps Dodge 
Corp. v. N.L.R.B., 313 USS. 177, 187-189. 
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Board order directing the employer to make whole its 
employees for dues checked off in favor of a company-domi- 
nated union. The Court’s rationale in part was that ‘‘Like 
a backpay order, it does restore to the employees in some 
measure what was taken from them because of the Com- 
pany’s unfair labor practices,’’ and that ‘‘. . . both are 
remedies created by statute—the one explicitly and the other 
implicitly in the concept of effectuation of the policies of 
the Act... .?™ 


The Board has already recognized in certain refusal-to- 
bargain situations that the usual bargaining order is not 
sufficient to expunge the effects of an employer’s unlawful 
and protracted denial of its employees’ right to bargain. 
Though the bargaining order serves to remedy the loss of 
the legal right and protect its exercise in the future, it does 
not remedy the financial injury which may also have been 
suffered. In a number of situations the Board has ordered 
the employer who unlawfully refused to bargain to com- 
pensate its employees for their resultant financial losses. 


Thus, some employers unlawfully refuse to sign after an 
agreement. The Board has in these cases ordered the em- 
ployer to execute the agreement previously reached and, 
according to its terms, to make whole the employees for 
the monetary losses suffered because of the unlawful delay 
in its effectuation.™ 


% Supra at S43. 


35 See, e.g., Schill Steel Products, Inc., 161 NLRB 939; Huttig Sash 
and Door Co., 151 NLRB 470, enfd. in part 362 F.2d 217 (C.A. 4). Cf. 
N.L.R.B. v. George E. Light Boat Storage, Inc., 373 F.2d 762 (C.A. 5), 
where the court of appeals enforced the Board’s compensatory order 
which compelled the employer to reimburse employees for back over- 
time and welfare payments according to the terms of the contract which 
was unlawfully repudiated in violation of Section 8(a) (5). The Court 
noted that: 


A simple order to bargain in good faith would not be sufficient. 


To allow an employer unlawfully to repudiate a collective-bargain- 
ing agreement at the small cost of being required, sometime in the 
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ceeded in obtaining higher paying jobs. With the type of 
backpay order then in effect, some employers secured an 
advantage by being dilatory and refraining from offering 
reinstatement, for greater delay meant a progressive reduc- 
tion or even complete elimination of backpay due. Further, 
employees who saw this steady reduction of their backpay 
would waive their right to reinstatement in order to toll 
the running of the period and freeze the amount of back- 
pay owing at the highest possible amount. In Woolworth, 
the Board countered this stratagem of delay by ordering 
that backpay be computed on a quarterly basis, with the 
earnings in one particular quarter having no effect upon 
the backpay liability for any other quarter. The Supreme 
Court upheld the new method of compensation in N.L.R.B. 
v. Seven-Up Bottling Company of Miami, Inc." and stated 
that it is the function of the Board to give coordinated 
effect to the policies of the Act. The Court further indi- 
cated that in consideration of the practical interplay of the 
individual remedies of backpay and reinstatement, ‘‘both of 
which are within the scope of its authority,’’ the Board may 


fashion one so that it complements, rather than conflicts 
with, the other.** 


Tt is clear from the Act that the Board’s compensatory 
remedies need not be limited to the above situations, and 
the courts have always interpreted the phrase ‘‘with or 
without back pay’? as being merely an illustrative example 
of the general grant of power to award affirmative relief. 
The Board, with judicial approval, has also employed make- 
whole orders to remedy various other types of violations 
of the Act. In Virginia Electric and Power Company v. 
N.L-B.B., supra, for example, the Supreme Court upheld a 


31 344 U.S. 344. 
32 Jd. at 348. 


38 See, e.g., Virginia Electric and Power Co. v. N.L.R.B., supra at 
539; Radio Officer’s Union v. N.L.R.B., 347 U.S. 17, 54; Phelps Dodge 
Corp. v. N.L.R.B., 313 US. 177, 187-189. 
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Board order directing the employer to make whole its 
employees for dues checked off in favor of a company-domi- 
nated union. The Court’s rationale in part was that ‘‘Like 
a backpay order, it does restore to the employees in some 
measure what was taken from them because of the Com- 
pany’s unfair labor practices,’ and that ‘‘. . . both are 
remedies created by statute—the one explicitly and the other 
implicitly in the concept of effectuation of the policies of 
the Act... .’7™ 


The Board has already recognized in certain refusal-to- 
bargain situations that the usual bargaining order is not 
sufficient to expunge the effects of an employer’s unlawful 
and protracted denial of its employees’ right to bargain. 
Though the bargaining order serves to remedy the loss of 
the legal right and protect its exercise in the future, it does 
not remedy the financial injury which may also have been 
suffered. In a number of situations the Board has ordered 
the employer who unlawfully refused to bargain to com- 
pensate its employees for their resultant financial losses. 


Thus, some employers unlawfully refuse to sign after an 
agreement. The Board has in these cases ordered the em- 
ployer to execute the agreement previously reached and, 
according to its terms, to make whole the employees for 
the monetary losses suffered because of the unlawful delay 
in its effectuation.™ 


% Supra at 543. 


85 See, e.g., Schill Steel Products, Inc., 161 NLRB 939; Huttig Sash 
and Door Co., 151 NLRB 470, enfd. in part 362 F.2d 217 (C.A. 4). Cf. 
N.L.R.B. v. George E. Light Boat Storage, Inc., 373 F.2d 762 (C.A. 5), 
where the court of appeals enforced the Board’s compensatory order 
which compelled the employer to reimburse employees for back over- 
time and welfare payments according to the terms of the contract which 
was unlawfully repudiated in violation of Section 8(a) (5). The Court 
noted that: 


A simple order to bargain in good faith would not be sufficient. 
To allow an employer unlawfully to repudiate a collective-bargain- 
ing agreement at the small cost of being required, sometime in the 
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Similarly, in American Fire Apparatus Co. the em- 
ployer violated Section 8(a) (5) by unilaterally discontinu- 
ing payment of Christmas bonuses, and the Board con- 
cluded that only by requiring the bonuses to be paid could 
the violation be fully remedied. The Court of Appeals for 
the Eighth Circuit in enforcing the order commented ‘‘Nor 
do we believe that the difficulty in computing the precise 
amount due each employee is a substantial reason for modi- 
fying the Board’s order.”” In Leeds & Northrup Co. v. 
N.L.R.B., supra, which involved a related problem, the 
Court of Appeals for the Third Circuit reached a similar 
conclusion. There, the employer unilaterally altered its 
formula for computing its annual profit-sharing bonus. 
The Board found that a violation of Section 8(a)(5) had 
occurred and ordered payment to the employees of the 
difference between what they had received and the amount 
they would have been paid under the prior method of com- 
putation. In enforcing that order, the court stated: 


The Board’s backpay award in this case is supportable 
on the ground that the union might have successfully 
resisted all or a portion of the reduction in its share 
of profits had it been afforded an opportunity to bar- 
gain, and the employees should not be left in a worse 
position than they might have enjoyed if the union 
had been given the opportunity to bargain. While it 
is true that a retroactive order might afford the em- 


future, to sit down and bargain with the union would encourage 
such violations of the Act. For the period from the breach until a 
new agreement, if any, is reached pursuant to the Board’s bargain- 
ing order, the employer would be at liberty to disregard the terms 
of the contract. The temptation to violate the Act in a situation 
where the employer would have everything to gain and nothing to 
lose would be overwhelming. 


The principle underlying these decisions has been affirmed by the 
Supreme Court in N.L.R.B. v. Joseph T. Strong, d/b/a Strong Roofing 
& Insulating Co., 393 U.S. 357. 


36 160 NLRB 1318, enfd. 380 F.2d 1005 (C.A. 8). 
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ployees a better position than the union’s bargaining 
might have achieved, the Board can hardly be said to 
be effectuating policies beyond the purposes of the 
Act by resolving the doubt against the party who vio- 
lated the Act. Retroactive enforcement must always 
contain in it some element of hardship on the em- 
ployer, but a failure to grant back pay imposes at least 
an equal hardship on the employees. 


And in Fibreboard Paper Products Corp.,™ the employer 
unilaterally contracted out its maintenance operations in 
violation of Section 8(a) (5). The Board concluded that an 
order to bargain about this decision could not, by itself, 
adequately remedy the effects of the violation. It further 
ordered the employer to reinstate the employees and to 
make them whole for any loss of earnings suffered on ac- 
count of the unlawful conduct. The Supreme Court upheld 
the compensatory remedy, and stated that ‘‘There has been 
no showing that the Board’s order restoring the status quo 
ante to insure meaningful bargaining is not well designed 
to promote the policies of the Act.’’ * 

The question now before us is whether a reimbursement 
order is an appropriate remedy for other types of unlawful 
refusals to bargain. On the basis of the foregoing analysis 
regarding Section 10(c), we believe that the Board has the 
power to order this type of relief. Further, for the reasons 
set forth herein, we are of the view that the compensatory 
remedy is appropriate and necessary in this case to effectu- 
ate the policies of the Act. 

An employer’s unlawful refusal to bargain completely 
frustrates the purposes of the Act, as it directly contra- 
venes the congressional policy of encouraging collective 
bargaining and also denies the statutory right of the em- 
ployees to bargain collectively through their chosen repre- 


37 138 NLRB 550, enfd. 322 F.2d 411 (C.A.D.C.), affd. 379 U.S. 203. 


38379 U.S. at 216. See also N.L.R.B. v. Joseph T. Strong, d/b/a 
Strong Roofing & Insulating Co., supra at fn. 35. 
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sentative.* It is clear from the Act itself and from its 
legislative history that immediate recognition of this right 
was contemplated; and partly to achieve this goal Congress, 
in originally enacting the Act in 1935, excluded Board 
orders in certification proceedings under Section 9(c) from 
direct review in the courts. This judgment was reaffirmed 
in 1947 when a conference committee rejected a proposed 
House amendment which would have permitted any inter- 
ested persons to obtain review immediately after certifica- 
tion because ‘‘such provision would permit dilatory tactics 
in representation proceedings.’ 4 Very often, as noted by 


39 Both the legislative history of the Act and decisions of the Supreme 
Court emphasize the central role of the employees’ right to bargain and 
the correlative duty of employers to honor it. S. Rep. No. 573, 74th 
Cong. Ist Sess. 12 (1935). See, e.g., Consolidated Edison Co. of New 
York, Inc. v. N.L.R.B., 305 USS. 197, 236: “The Act contemplates the 
making of contracts with labor organizations. That is the manifest ob- 
jective in providing for collective-bargaining.”; N.L.R.B. v. Insurance 
Agents’ International Union, AFL-CIO [Prduential Ins. Co.], 361 US. 
477, 483: “It was believed that other rights guaranteed by the Act 
would not be meaningful if the employer was not under obligation to 
confer with the union in an effort to arrive at the terms of an agree- 
ment.” 


40 A Board decision in a certification proceeding is not a “final order” 
made reviewable by Section 10(e) and (f) in the courts of appeals. 
See, e.g., American Federation of Labor, et al. [Shipowners’ Assn. of 
the Pacific Coast] v. N.L.R.B., 308 U.S. 401; Boire v. The Greyhound 
Corporation, 376 U.S. 473. The House Report clearly states the policy 
behind this restriction: 

When an employee organization has built up its membership to a 
point where it is entitled to be recognized as the representative of 
the employees for collective bargaining, and the employer refuses 
to accord such recognition, the union, unless an election can 
promptly be held to determine the choice of representatives, runs 
the risk of impairment of strength by attrition and delay while the 
case is dragging on through the courts, or else is forced to call a 
strike to achieve recognition by its own economic power. HR. Rep. 
No. 972, 74th Cong., 19 Sess. 5-6. 


41 Statement by Senator Taft, 93 Cong. Rec. 6444 (1947), as cited in 
Boire v. The Greyhound Corporation, fn. 40, supra at 479. 
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the Supreme Court, the procedural delays necessary to 
make a fair determination on charges of unfair labor prac- . 
tices have the effect of postponing indefinitely the perform- 
ance of employers’ statutory duty to bargain, thus depriv- 
ing employees of their legal right to such collective-bargain- 
ing representation. The Board has taken various steps in 
an effort to relieve the wrongful effects of such delay. Thus, 
in Franks Bros. Company,” for example, the Board issued 
a bargaining order even though the union had lost its ma- 
jority before the issuance of the complaint alleging the 
refusal to bargain, and the Supreme Court upheld this 
action, commenting that to order further elections would 
be ‘‘providing employers a chance to profit from a stub- 
born refusal to abide by the law. That the Board was with- 
in its statutory authority in adopting the remedy which it 
had adopted to foreclose the probability of such frustra- 
tions of the Act seems too plain for anything but state- 
ment.’’ “ 


The present remedies for unlawful refusals to bargain 


42 International Association of Machinists, Tool and Die Makers 
Lodge No. 35 [Serrick Corp.) v. N.L.R.B., 311 US. 72, 82; Franks 
Bros. Company v. N.L.R.B., 321 US. 702, 704, where the Court ob- 
served that: 

Out of its wide experience, the Board many times has expressed 
the view that the unlawful refusal of an employer to bargain col- 
lectively with its employees’ chosen representatives disrupts the 
employees’ morale, deters their organizational activities, and dis- 
courages their membership in unions. 


43 44, NLRB 898, enfd. 137 F.2d 989 (C.A. 1), affd. 321 US. 702. 


Supra at 705. See also the Board’s policy of computing backpay 
on a quarterly basis discussed supra. Further, in Bernel Foam Products 
Co., Inc., 146 NLRB 1277, the Board held that the filing of a refusal- 
to-bargain charge was not foreclosed by the fact that the union lost a 
representation election, since an employer's unlawful activities could 
very well have caused the loss. To do otherwise would lend “the Board 
procedures as a tool to thwart the statutory rights of the majority of 
the employees involved and subverts the very purpose of the Act.” 146 
NLRB at 1281. 
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often fall short, as in the present case, of adequately pro- 
tecting the employees’ right to bargain. Recent court deci- 
sions, congressional investigations, and scholarly studies 
have concluded that, in the present remedial framework, 
justice delayed is often justice denied. 


In N.L.R.B. v. Tiidee Products, Inc., the Court of Ap- 
peals for the District of Columbia Circuit recently stated 
that: ** 


While [the Board’s usual bargaining] remedy may 
provide some bargaining from the date of the order’s 
enforcement, it operates in a real sense so as to be 
counter-productive, and actually to reward an em- 
ployer’s refusal to bargain during the critical period 
following a union’s organization of his plant. The 
obligation of collective bargaining is the core of the 
Act, and the primary means fashioned by Congress for 
securing industrial peace, N.L.R.B. v. American Na- 
tional Insurance Co., 343 U.S. 395, 404 (1952). 


. . . Employee interest in a union can wane quickly 
as working conditions remain apparently unaffected 
by the union or collective bargaining. When the com- 


45 The Cox Advisory Panel’s report to the Senate Committee on 
Labor and Public Welfare concluded that a major weakness in labor- 
management relations law is the long delay between the point at which 
a union seeks recognition of its majority status and the day when the 
employees’ right to bargain through their chosen representative is vindi- 
cated by enforcement of a bargaining order. The Panel posed the ques- 
tion: “If an employer refused to bargain collectively on June 3, 1959, 
how much good will be done by an order to bargain entered December 
1, 19612” It concluded that “A remedy granted more than 2 years 
after the event will bear little relation to the human situation which 
gave rise to the need for Governmental intervention.” Pages 2 and 10 
of report pursuant to S. Res. 66 and S. Res. 141, 86th Cong., 2d Sess. 
81 (1960). A similar conclusion is evident from the testimony given 
in the hearings before the Special Subcommittee on Labor of the House 
Committee on Education and Labor on H.R. 11725 (1967) which in- 
vestigated the adequacy of Board remedies. 


4¢ Supra at p. 
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pany is finally ordered to bargain with the union some 
years later, the union may find that it represents only 
a small fraction of the employees. See Ross, Analysis 
of Administrative Process Under Taft-Hartley, 1966 
Labor Relations Yearbook 299, 302-303; Note, As 
Assessment of the Proposed ‘Make-Whole’ Remedy im 
Refusal-To-Bargain Cases, 67 Mich. L. Rev. 374, 378 
(1968). Thus the employer may reap a second benefit 
from his original refusal to comply with the law: He 
may continue to enjoy lower labor expenses after the 
order to bargain either because the union is gone or 
because it is too weak to bargain effectively. 


A study by Professor Philip Ross shows that a contract 
is signed in most situations where the employer honors its 
duty to bargain without delay, but that the chance of a 
contract being signed is cut in half if the case must go to 
court enforcement of a bargaining order.** In the interim, 


47 An independent study of UAW experience in obtaining first bar- 
gaining contracts during a 6-month period was made by Professor Ross, 


and its results were appended to the UAW’s brief. The study indicates 
that the UAW succeeded in obtaining contracts in 97 percent of the 
cases following a Board-conducted election. The contracts resulted in 
average percentage wage increases of 7.9 percent and an average in- 
crease in the value of fringe benefits amounting to 3.9 percent. 

48 A study made of 1960 cases in five Board Regional Offices revealed 
that unions succeeded in gaining contracts in 84 to 90 percent of the 
cases following their winning Board-conducted elections. Ross, The 
Government as a Source of Union Power 251 (1965). Professor Ross’ 
more recent study, The Labor Law in Action: An Analysis of the Ad- 
ministrative Process Under the Taft-Hartley Act (1966), considered all 
8(a) (5) cases during a 5-year period. Cases concerning first bargain- 
ing situations yielded the following conclusions: 

By far, the most significant influence on bargaining consequences 
was the stage of case disposition. The facts speak for themselves. 
About two-thirds of cases closed before issuance of complaints 
resulted in execution of first contracts. ... 

With the exception of a handful of cases which required Supreme 
Court action prior to closing, the longer the litigation the less 
likely was the prospect of the signing of a first contract. Only 
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of course, the employees are deprived of their rightful 
union representation and the opportunity to bargain over 
their terms and conditions of employment, while at the 
same time their employers may gain a monetary advantage 
over their competitors who have complied with their legal 
duty. 

The present case is but another example of a situation 
where a bargaining order by itself is not really adequate 
to remedy the effects of an unlawful refusal to bargain. 
The Union herein requested recognition on August 3, 1964, 
and proved that it represented a majority of employees 
21% months later in a Board-conducted election. Nonethe- 
less, since October 1965 the employer, by unlawfully re- 
fusing to bargain with the Union, has deprived its employ- 
ees of their legal right to collective bargaining ** through 
their certified bargaining representative. While a bar- 


eee 
about half (approximately 57 percent) of all cases closed after a 
Board order resulted in such contracts and less than 36 percent of 
the cases closed after circuit court enforcement ended up with 
agreements. 

The explanation for these results which comes most readily 
to mind is the factor of time. The long, drawn out process of 
administrative investigation, hearing and findings and, ultimately 
adjudication, bring two, three or four years of delay and a weaken- 
ing of the charging union through the effects of the unexpunged 
unfair labor practices upon the employees. . . . 


Professor Ross’ earlier study revealed that on the average nearly 24% 
years elapse between the filing of an unfair labor practice charge and 
the issuance of a judicial decree. Ross, The Government as a Source of 
Union Power, at 171. 


49 Cf. N.L.R.B. v. Southbridge Sheet Metal Works, Inc., 380 F.2d 851 
(C.A. 1). Such delay frustrates the purposes of the Act and leads to 
strikes and other labor unrest. 


50 We find no merit in the Respondent’s contention in the present case 
that, at least in a “technical” refusal-to-bargain situation, a compensa- 
tory remedy would penalize it for obtaining judicial review of the 
Board’s representation proceedings. In Consolo v. Federal Maritime 
Commission, supra at 624-625, the Court rejected the same contention. 
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gaining order at this time, operating prospectively, may 
insure the exercise of that right in the future, it clearly 
does not repair the injury to the employees here, caused 
by the Respondent’s denial of their rights during the past 
5 years. 


In these refusal-to-bargain cases there is at least a legal 
injury. Potential employee losses incurred by an employer’s 
refusal to bargain in violation of the Act are not limited to 
financial matters such as wages. Thus, it is often the case 


Relying on a case involving the Board (N.L.R.B. v. Electric Vacuum 
Cleaner Company, Inc., 315 U.S. 685), the Court concluded that “At 
any rate it has never been the law that a litigant is absolved from lia- 
bility for that time during which his litigation is pending” (Id. at 624- 
625) and noted (at 625) that the time of appeal allowed the respondent 
to continue its unlawful conduct thus in turn continue to injure the 
petitioner. That such a remedy would include the entire amount lost by 
the wronged party, instead of being reduced by the amount accruing 
while the violator was contesting the issue, no more makes the remedy 
penal in character under this Act than it does elsewhere. “The litigant 
must pay for his experience, like others who have tried and lost.” 
Life & Casualty Ins. Co. v. McCray, 291 U.S. 566, 575. 

There is no question of the right of an employer to test the legal 
propriety of a Board certification or to test its legal position respecting 
any issue of law or fact upon which a Board bargaining order is pre- 
dicted; but it should not thereby realize benefits not usually flowing 
from such a proceeding. In other words, should an employer choose 
to await court action, and if its legal position be sustained, it would not 
only be absolved of the duty to bargain, but also of any monetary 
remedy arising out of the order contemplated herein; if, on the other 
hand, an employer be found to have rested its refusal to bargain on an 
erroneous view of law or fact, any loss to employees incurred by its 
continued aherence to that error should be borne by that employer and 
not by its employees. That is the risk taken by all litigants. 

The employer’s argument for tolling the compensatory period during 
the time he contests the violation is contrary to the policy of the Act in 
fostering the prompt commencement of collective bargaining, a policy 
shown explicitly in the denial of judicial review of the Board’s repre- 
sentation proceedings. To allow the employer to avoid making his em- 
ployees whole for the period bargaining was delayed by his litigating 
a mistaken view of the law would encourage such delay in the areas in 
which Congress particularly deemed speed to be essential. 
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that the most important employee gains arrived at through 
collective bargaining involve such benefits as seniority, im- 
proved physical facilities, a better grievance procedure, or 
a right to arbitration. Therefore, even the remedy we would 
direct herein is not complete, limited as it is to only some of 
the monetary losses which may be measured or estimated. 
The employees would not be made whole for all the losses 
incurred through the employer’s unfair labor practice. But, 
where the legal injury is accompanied by financial loss, the 
employees should be compensated for it. The compensatory 
period would normally run from the date of the employer’s 
unlawful refusal to bargain until it commences to negotiate 
in good faith, or upon the failure of the Union to commence 
negotiations within 5 days of the receipt of the Respond- 
ent’s notice of its desire to bargain with the Union,” al- 
though here 2 later starting date could be used because this 
remedy would be a substantial departure from past prac- 
tices? Further, the Board could follow its usual procedure 
of providing a general reimbursement order with the 
amount, if any, to be determined as part of the compliance 
procedure.* 


31 Jt is argued that the remedy contemplated should not be computed 
from the beginning of the Employer’s refusal to bargain since collective- 
bargaining contracts are usually not agreed upon immediately upon the 
inception of a duty to bargain. However, an order that liability shall 
cease when the Respondent commences to bargain, not when an agree- 
ment is achieved, negates any such argument for a delayed date of lia- 
bility. For, the period between commencement of bargaining and agree- 
ment would be provided for at the end of the liability period rather than 
at the beginning. In addition to providing beginning and ending dates 
more precise and less conjectural, a computation on such a basis has the 
added advantage of permitting the employer to accept its basic responsi- 
bility to bargain and thereby toll the accrual of reimbursable losses and 
leave it free actually to bargain without added pressure to reach a con- 
tract in order thereby to minimize its monetary liability, thus fostering 
collective bargaming without compelling agreement. 

82 Cf, Fibreboard Paper Products Corp. v. N.L.R.B., supra at fn. 22. 


53 As Mr. Justice Frankfurter said, concurring in N.LR.B. v. Deena 
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This type of compensatory remedy is in no way forbidden 
by Section 8(d). It would be designed to compensate 
employees for injuries incurred by them by virtue of the 
unfair labor practices and would not require the employer 
to accept the measure of compensation as a term of any 
contract which might result from subsequent collective bar- 
gaining. The remedy contemplated in no way ‘‘writes @ 
contract’? between the employer and the union, for it would 
not specify new or continuing terms of employment and 
would not prohibit changes in existing terms and condi- 
tions.* All of these would be left to the outcome of bar- 
ee 
Artware, Inc., 361 U.S. 398, which also involved a compensatory 
remedy: 

The Board’s procedure in unfair labor practice cases is first to hold 
a hearing to determine whether an unfair labor practice was com- 
mitted, and, if it was, whether it would “effectuate the policies of 
the Act” for the Board to order reinstatement with backpay of any 
employees who were discharged. Section 10(c). In such a pro- 
ceeding, the Board does not concern itself with the amount of back- 
pay actually owing. This is excluded from the proceeding in the 
interest of the efficient administration of the Act. . . . [The Board’s] 
primary function under Section 10, in connection with which it 
makes specific monetary orders for specific employees, 3s to prevent 
the conduct defined as unfair labor practices in Section 8. Section 
10(c) provides that once the Board determines that an unfair labor 
practice occurred, it may make such remedial orders for reinstate- 
ment with backpay as will “effectuate the policies” of the Act. We 
have held that the Board is granted broad discretion over the 
fashioning of remedial orders by this provision. . . . The salient 
fact which brings the Board’s remedial power into play under Sec- 
tion 10(c) is its finding that the employer’s conduct constituted an 
unfair labor practice. . . . [361 U.S. at 411-412]. 

% The provision in Section 8(d) that neither party is required to 
agree to a proposal or make a concession appears to have been designed, 
not for the situation before us, but to preclude the Board from evaluat- 
ing “the merits of the provisions of the parties” as a factor in deter- 
mining whether bargaining was in good faith. House Conference Re- 
port, Legislative History, p. 538. 

55 It is in this respect that this situation is distinguishable from the 
one that was before the Supreme Court in H. K. Porter Co., Inc. v. 
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gaining, the commencement of which would terminate Re- 
spondent’s liability. 

Furthermore, this compensatory remedy is not a punitive 
measure. It would be designed to do no more than reim- 
burse the employees for the loss occasioned by the depriva- 
tion of their right to be represented by their collective- 
bargaining agent during the period of the violation. The 
amount to be awarded would be only that which would 
reasonably reflect and be measured by the loss caused by 
the unlawful denial of the opportunity for collective bar- 
gaining. Thus, employees would be compensated for the 
injury suffered as a result of their employer’s unlawful 
refusal to bargain, and the employer would thereby be 
prohibited from enjoying the fruits of its forbidden con- 
duct to the end, as embodied in the Act, that collective 
bargaining be encouraged and the rights of injured em- 
ployees be protected. It is well settled that a reimburse- 
ment order is not a redress for a private wrong, since the 
Act does not create a private cause of action for damages,” 
but is a remedy created by statute and designed to aid in 


2 
N.L.R.B., 397 U.S. 99, which involved a dispute over a contract clause. 
See I.U.E. [Tiidee Products, Inc.] v. N.L.R.B., supra. 


86 Local 57, International Ladies’ Garment Workers’ Union, AFL- 
CIO v. NL.R.B., (Garwin Corp.], 374 F.2d 295 (C.A.D.C.), cert denied 
387 U.S. 942, where the court of appeals, in refusing to enforce part of 
a Board order on the ground that it constituted a penalty, said that: 

The Board is indeed correct when it states that the purpose of a 
remedy must be restoration of the status quo to the greatest extent 
practicable; however, the basic purpose of restoring the status quo 
is to redress the injury done to employees. . . . The crucial element 
in all these cases is that the interest being protected is the freedom 
of choice of the workers in a bargaining unit. . . . [T]he purpose 
of Board remedies is to rectify the harm done to the injured 
workers, not to provide punitive measures against errant em- 
ployers. (374 F.2d at 300-303] 


5T See, e.g., H.R. Rep. No. 1147 on S. 1958 24 (1935) ; Virginia 
Electric and Power Company v. N.L.R.B., in. 22, supra at 744; Inter- 
national Brotherhood of Operative Potters v. N.L.R.B., fn. 21, supra 
at 761. 
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the achievement of the public policy embodied in the Act.” 
Accordingly, as the reimbursement order sought herein is 
meant to enforce public policy, the Board’s exercise of its 
discretion in ordering such a remedy would not be strictly 
confined to the same considerations which govern compara- 
ble awards in either equity courts *® or damage awards in 
legal actions.” In the first place, it is well established that, 
where the defendant’s wrongful act prevents exact deter- 
mination of the amount of damage, he cannot plead such 
uncertainty in order to deny relief to the injured person, 


88 In upholding the Board’s Woolworth formula, the Supreme Court 
stated that: 

It is the business of the Board to give coordinated effect to the 
policies of the Act. We prefer to deal with these realties and to 
avoid entering into the bog of logomachy, as we are invited to, by 
debate about what is “remedial” and what is “punitive.” It seems 
more profitable to stick closely to the direction of the Act by con- 
sidering what order does, as this does, and what order does not, 
bear appropriate relation to the policies of the Act. [N.L.R.B. v. 
Seven-Up Bottling Company, fn. 31, supra at 348.] 


59 “For this reason it is erroneous to characterize this reimbursement 
order as penal or as the adjudication of a mass tort. It is equally wrong 
to fetter the Board’s discretion by compelling it to observe conventional 
common law of chancery principles in fashioning such an order, or to 
force it to inquire into the amount of damages actually sustained. 
Whether and to what extent such matters should be considered is a 
complex problem for the Board to decide. . . . The fact that the Board 
may only have approximated its efforts to make the employees whole . . . 
does not convert this reimbursement into the imposition of a penalty.” 
Virginia Electric and Power Company v. N.L.R.B., fn. 22, supra at 
543-554; see also Phelps Dodge Corp. v. N.L.R.B., fn. supra at 188; 
F. W. Woolworth Company v. N.L.R.B., 121 F.2d 658 (C.A. 2). 


6 See, e.g., N.L.R.B. v. Deena Artware Inc., in. 53, supra at 413, 
where Mr. Justice Frankfurter, concurring, said that: 
The Board’s determinations are not merely administrative analogues 
of common-law judgments and they do not purport to be. As here, 
they uniformly contain a specific direction to take “affirmative 
action.” In enforcing the Board’s orders the Courts of Appeals 
similarly act not merely to review a common-law judgment, but to 
“effectuate the policies” of the National Labor Relations Act. . . - 
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but rather must bear the risk of the uncertainty which was 
created by his own wrong. The Board is often faced with 
the task of determining the precise amount of a make-whole 
order where the criteria are less than ideal, and has suc- 
cessfully resolved the questions presented.” 


$1 Story Parchment Co. v. Paterson Parchment Co., 282 U.S. 555, 
563. When reaffirming this principle in Bigelow v. RKO Radio Pictures, 
327 U.S. 251, 265, the Supreme Court relied on F. W. Woolworth Com- 
pany v. NLR.B., 121 F.2d 658 (C.A. 2). The court of appeals in that 
case enforced the Board’s backpay order even though, because of the 
employer’s conduct, it could not be determined which employees were 
discriminatorily discharged, and stated that: 
In this striving to restore the status quo, the Board was forced to 
use hypothesis and assumption instead of proven fact. But its 
order is not invalid on that account; for Petitioner, by its unlawful 
conduct, has made it impossible to do more than to approximate 
the conditions which would have prevailed in the absence of dis- 
crimination. . . . Even in private litigation, the courts will not 
impose an unattainable standard of accuracy. Certainty in the fact 
of damages is essential. Certainty as to the amount goes no further 
than to require a basis for a reasonable conclusion. 

The same principle has been applied to a backpay award granted to 

remedy a violation of Section 8(a)(5) in Leeds & Northrup Co. v. 

N.L.R.B., supra (see statement quoted at pp. 27-28 above). 


62 The problem most frequently arises when we must determine the 
amount of backpay due to unlawfully discharged employees. As we 
recently stated in connection with this issue (The Buncher Company, 
164 NLRB 340, enfd. 405 F.2d 787 (C.A. 3)): 

In solving many of the problems which arise in backpay cases, 
the Board occasionally is required to adopt formulas which result 
in backpay determinations that are close approximations because 
no better basis exists for determining the exact amount due. How- 
ever, the fact that the exact amount due is incalculable is no justifi- 
cation for permitting the Respondent to escape completely his legal 
obligation to compensate the victims of his discriminatory actions 
for the loss of earnings which they suffered. In general, courts 
have acknowledged that in solving such backpay problems, the 
Board is vested with wide discretion in devising procedures and 
methods which will effectuate the purpose of the Act and has gen- 
erally limited its review to whether a method selected was “arbi- 
trary or unreasonable in the circumstances involved,” or whether 
in determining the amount, a “rational basis” was utilized. 
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But even if a reimbursement order were judged by legal 
or equitable principles regarding damages, the remedy 
would not be speculative. It is well established that the 
rule which precludes recovery of ‘‘uncertain damages”’ 
refers to uncertainty as to the fact of injury, rather than 
to the amount. Where, as here, the employer has deprived 
its employees of a statutory right, there is by definition a 
legal injury suffered by them, and any uncertainty con- 
cerns only the amount of the accompanying reimbursable 
financial loss. 


From a remedial viewpoint, the present type of refusal 
to bargain differs from other 8(a)(5) situations where 
reimbursement has been ordered only in the method of 
proof needed to calculate the amount of financial loss, if 
any, which the employees may have suffered. In the cases 
involving employer refusals to sign agreements already 
reached, the employees’ losses were compensated according 
to the terms of such agreement for the length of the delay 
in its effectuation caused by the employer.“ Where the 
employer unilaterally discontinued a Christmas bonus, the 
amount of employee loss was determined by utilizing the 
past records of bonuses given and the methods by which 
they were previously calculated. In a recent case,* a 
union and a multiemployer bargaining association success- 


63 Story Parchment Co. v. Paterson Parchment Co., supra. 


 E.g., cases cited in fn. 35, supra. 


65 Leeds & Northrup Co. v. N.L.R.B., supra; American Fire Ap- 
paratus Co., fn. 36, supra. The court of appeals, in enforcing the order 
in the latter case, stated that: 


. .. the only question is whether the Board can fairly arrive at the 
loss, and such determination on the part of the Board may not 
judicially be required to rest upon any greater degree of certainty 
as to amount than that applicable to the contract or statutory 
breaches generally. [380 F.2d at 1006.] 


68 N.L.R.B. v. Joseph T. Strong, d/b/a Strong Roofing & Insulating 
Co., supra. 
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fully bargained to a contract. The employer subsequently 
refused to sign the contract and attempted to withdraw 
from the multiemployer bargaining association. The Board 
found a violation of Section 8(a)(5) and ordered the em- 
ployer to cease and desist from unfair labor practices, to 
sign the contract, and to pay the fringe benefits provided 
for in that contract. The court of appeals had agreed with 
the Board’s finding of a violation and its order to cease 
and desist from violation and to sign the contract, but 
refused to enforce that part of the Board’s order requiring 
the Respondent to pay the contractual fringe benefits as 
being outside the Board’s powers. The Supreme Court, on 
writ of certiorari, affirmed the Board order in toto, finding 
that the provision ordering the Respondent to pay the 
contractual fringe benefits was within the Board’s remedial 
power granted in Section 10(c) of the Act. In situations 
of unlawful unilateral discontinuance of part of an opera- 
tion,” the compensation is based upon the wage rates pre- 
viously earned by the injured employees. It may be noted 
that the Supreme Court upheld the order in Fibreboard 
even though the amount of actual loss might be deemed 
speculative because it was not shown that had the employer 
bargained lawfully it would not have contracted out the 
work and discharged the employees. 


As previously indicated, the injury suffered by employees 
is predicated upon the employees’ being deprived of the 
right to collective bargaining as required by the Act. The 
burden of proof would be upon the General Counsel at the 
compliance stage to translate that legal injury into terms 
of measurable financial loss, if any, which the employees 
might reasonably be found to have suffered as a conse- 
quence of that injury. 


A showing at the compliance stage by the General Coun- 
sel or Charging Party by acceptable and demonstrable 
means that the employees could have reasonably expected 


6? Fibreboard Paper Products Corp. v. N.L.R.B., supra. 
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to gain a certain amount of compensation by bargaining 
would establish a prima facie loss, and the Respondent 
would then be afforded an opportunity to rebut such a 
showing. This might be accomplished, for example, by 
adducing evidence to show that a contract would probably 
not have been reached, or that there would have been less 
or no increase in compensation as a result of any contract 
which might have been signed. 


Accordingly, uncertainty as to the amount of loss does 
not preclude a make-whole order proposed here, and some 
reasonable method or basis of computation can be worked 
out as part of the compliance procedure. These cannot 
be defined in advance, but there are many methods for 
determining the measurable financial gain which the em- 
ployees might reasonably have expected to achieve, had 
the Respondent fulfilled its statutory obligation to bargain 
collectively. The criteria which prove valid in each case 
must be determined by what is pertinent to the facts. 
Nevertheless, the following methods for measuring such 
loss do appear to be available, although these are neither 
exhaustive nor exclusive. Thus, if the particular employer 
and union involved have contracts covering other plants 
of the employer, possibly in the same or a relevant area, 
the terms of such agreements may serve to show what the 
employees could probably have obtained by bargaining.® 
The parties could also make comparisons with compensa- 
tion patterns achieved through collective bargaining by 
other employees in the same geographic area and indus- 
try.” Or the parties might employ the national average 


68 As an example, the Union here presented evidence of the collective- 
bargaining agreements it had negotiated with Ex-Cell-O at five of its 
other plants in nearby States. 


6° Data customarily cited by companies and unions in negotiations, 
according to the study by the National Industrial Conference Board, 
“Preparing for Collective Bargaining,” pp. 60 and 65, tables 2 and 6, 
could also assist in making the determination. The company lists in- 
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percentage changes in straight time hourly wages com- 
puted by the Bureau of Labor Statistics. 


And there is other available significant data which may 
be utilized to indicate the value of the lost collective-bar- 
gaining opportunity. For example, the Bureau of Labor 
Statistics conducts an annual study of union wage scales 
in the building construction, local transit, local trucking, 
and printing industries. This study covers all local unions 
in 68 selected cities. BLS similarly makes a quarterly wage 
survey of seven major construction trades in 100 selected 
cities. The Bureau also issues monthly reports of wage 
and benefit changes under collective-bargaining agreements 
in manufacturing establishments employing 1,000 or more 
production and related workers. A related survey of wage 
developments in smaller manufacturing units covers both 
unionized and nonunionized establishments. There are 
other Bureau of Labor Statistics facts which may bear on 
the remedy. One of significance is the periodic wage and 
benefits survey of 50 manufacturing and 20 nonmanufac- 
turing industries. The data collected in this program re- 
ports on about 20 million employees on both a national and 
regional basis, usually with listings by size of establish- 
ment, size of community, collective-bargaining coverage, 
and type of product or plant group. Another Bureau of 
Labor Statistics program periodically gathers wage and 
benefits data on a Standard Metropolitan Statistical Area 
basis for more than 60 occupational categories in all but 


a 
clude settlements negotiated by other firms in company’s industry; 
settlements negotiated by union with which company deals; _settle- 
ments in company’s immediate job area; settlements negotiated by big 
companies; settlements negotiated by subsidiaries of parent company; 
settlements negotiated by related industries, such as suppliers; settle- 
ments negotiated with other unions, etc. The union lists include settle- 
ments by other companies within the jurisdiction of the union; settle- 
ments in the immediate job market area of the firm with which the 
union is dealing; settlements negotiated by the big companies; and 
miscellaneous. 
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the smallest establishments. Depending on the type of in- 
dustry, these surveys cover from 8 to 72 metropolitan 
areas.” Guidance may also be forthcoming, on occasion, 
from other forms of data frequently cited in the collective- 
bargaining process ™ such as Consumer Price Indices and 
productivity statistics. Other relevant wages and benefit 
information will be available to the General Counsel and 
the parties from private sources and their use and useful- 
ness in the compliance process will likely vary with the 
particular circumstances of the individual case. Farther- 
more, additional data could become available through new 
compilations which might later be undertaken by the Bu- 
reau of Labor Statistics or other agencies, including this 
agency, as well as by unions, employers, and private and 
public organizations and institutions. 


In the instant case, as noted above, a prima facie show- 
ing of loss can readily be made out by measuring the wage 
and benefit increments that were negotiated for employees 
at Respondents other organized plants against those given 
employees in this bargaining unit during the period of 
Respondent’s unlawful refusal to bargain. Granted that 
the task of determining loss may be more difficult in other 
cases where no similar basis for comparison exists, this is 
not reason enough for the Board to shirk its statutory re- 


70 All of the foregoing programs of fact gathering and analysis are 
described in detail in Bureau of Labor Statistics, Handbook of Methods 
for Surveys and Studies (1966) . 


71 Measuring the amount of loss calls for a knowledge of pay rates 
in the industry and area for comparable jobs, a detailed understanding 
of the pay rates in Respondent’s plant and increases therein during the 
period when compensation may have been accruing, and like specialized 
technical matters. 

Employers and unions are well equipped by their specialized knowl- 
edge and experience to deal with these matters. Indeed, from time to 
time, they have been able to resolve the amounts due in large, complex 
backpay cases following Board orders remedying unfair labor practice 
discharges, etc., by negotiation for the approval of the Regional Direc- 
tors. 
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sponsibilities, and no reason at all for it to do so in a case 
such as this where that difficulty is not present. 


For the reasons set out above, we would order the Em- 
ployer to make its employees whole for their measurable 
losses, if any, resulting from the unlawful refusal to bar- 
gain. We dissent from the Decision of the Board to the 
extent that it fails to direct such a remedy. 


Dated, Washington, D.C., Aug. 25, 1970. 


Frank W. McCulloch, Member 
Gerald A. Brown, Member 
Narronat Lasor Retations Boarp 


72 As the Board was reminded by the court in the Tiidee Products 
case, 
A tribunal given the function of implementing national policy 
through compensatory remedies may not soundly refer to the diffi- 
culty in qualifying appropriate compensation as a justification for 
the withdrawal and frustration of the policy. . . . 
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APPENDIX 


NOTICE TO EMPLOYEES 


Posted by Order of the 
National Labor Relations Board 
An Agency of the United States Government 


WE wi, upon request, recognize and bargain collec- 
tively with International Union, United Automobile, Aero- 
space and Agricultural Implement Workers of America, 
UAW, as the exclusive representative of all our employees 
in the appropriate bargaining unit. The bargaining unit is: 


All production and maintenance employees, including 
tool crib store employees, shipping and receiving and 
follow-up employees, but excluding all office clerical and 
plant clerical employees, all professional employees, 
guards, and supervisors. 


We wu nor in any like or related manner interfere 
with, restrain, or coerce employees in the exercise of their 
rights guaranteed in Section 7 of the Act. 


We wu bargain collectively, on request, with the above- 
named Union as the exclusive representative of the em- 
ployees in the unit described above with respect to rates 
of pay, wages, hours of employment, and other conditions 
of employment and, if an understanding is reached, em- 
body such understanding in a signed agreement. 


EX-CELL-O CORPORATION 
(Employer) 


(Representative) (Title) 


This is an official notice and must not be defaced by 
anyone. 


This notice must remain posted for 60 consecutive days 
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from the date of posting and must not be altered, defaced, 
or covered by any other material. 


Any questions concerning this notice or compliance with 
its provisions may be directed to the Board’s Office, 614 
ISTA Center, 150 West Market Street, Indianapolis, 
Indiana 46204, Telephone 317-633-8921. 


BRIEF FOR PETITIONER 


IN THE 


United States Court of Appeals 


For rae Dwsrercr or Cotumsra Crcorr 


Beran Crzexs Union, Locau 1401, 
Reta, Creeks Iw rernationat Association, AFL-CIO, 
Petitioner, 


v. 
Narionat Lasoz Reiations Boazp, Respondent, 


Zusxe’s Foons, Inc., Intervenor. 


On Petition to Review an Order 
of the National Labor Relations Board 


Can L. Tayzor, 
General Counsel, 


Rosent G. SEWELL, 
Assistant General Counsel, 
Rosert C. KELLY Retail Clerks International 
Lawton & Cates Association 
Tenney Building 1775 K Street, N.W. 
Madison, Wisconsin 53703 Washington, D. C. 20006 
Of Counsel Attorneys for Petitioner 
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United States Court of Appeals 


For tae District or Corumpm Circorr 


No. 24704 


Retam Cuerxs Union, Loca 1401, 


Reram Cuzrxs Inrernationat Assocution, AFL-CIO, 
Petitioner, 


ve 


Nartonan Lasozr Retations Boarp, Respondent, 


Zrxz’s Foons, Inc., Intervenor. 


On Petition to Review an Order 
of the National Labor Relations Board 


BRIEF FOR PETITIONER 


STATEMENT OF ISSUE PRESENTED 


Whether Respondent National Labor Relations Board 
has abdicated its statutory responsibility by failing to make 
any effort to devise a compensatory remedy for Intervenor 
Company’s flagrant denial of its employees’ right to orga- 
nize and bargain collectively. 
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This case has not previously been before this Court. 


This Court has jurisdiction of this Petition to Review 
pursuant to Section 10(f) of the National Labor Relations 
Act, as amended (49 Stat. 449 (1935) ; as amended, 61 Stat. 
136 (1947), 73 Stat. 519 (1959) ; 29 U.S.C. §151 et seq.)* 


REFERENCES TO RULINGS 


The Trial Examiner’s Decision issued on December 14, 
1966, is reproduced in full in the Joint Appendix at page 
1572 


The Decision and Order of the National Labor Relations 
Board, 185 NLRB No. 109, issued on October 7, 1970, is 
reproduced in full in the Joint Appendix at page 203. 


STATEMENT OF THE CASE 


Petitioner Retail Clerks Union, Local 1401, RCIA (here- 
after referred to as the ‘‘Union” or ‘‘Petitioner’’) seeks 
review of the failure of the National Labor Relations Board 
(hereafter the ‘‘Board”’ or ‘“NLRB’’) to provide a mean- 
ingful, effective remedy for the deliberate, flagrant, and 
totally indefensible refusal to bargain committed by Inter- 
venor Zinke’s Foods, Inc. (hereafter the ‘‘Company”’ or 
‘<Zinke’s’’). Briefly, the Board found that the employees’ 
February 1966 organizing activity was overwhelmed by 
the Company’s unfair labor practices. The Board found 
that the Company not only refused to recognize and bar- 
gain with the Union in violation of Section 8(a)(5) and 
(1) of the Act (J.A. 205-206, 173-179), but also used a 
wide array of coercive, discriminatory, and other intimi- 
dating tactics to thwart the employees’ effort to secure 


1 Hereafter referred to as the “Act.” 

2 The Joint Appendix will hereafter be referred to as “J.A.” Refer- 
ences preceding a semicolon are to Board and Trial Examiner Deci- 
sions; those following are to the record pleadings, testimony or exhibits. 
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Union representation in collective bargaining (J.A. 205, 
168-173, 179-180). As remedy for this clear and flagrant 
denial of the employees’ right to organize and bargain 
collectively, the Board, in 1970, merely ordered the Com- 
pany to ‘‘cease and desist”’ its unlawful conduct, to bargain 
prospectively with the Union, and to post a Notice of its 
violations to the employees (J.A- 206, 191-196).* The Union 
submits that this belated, mild rebuke—in total disregard 
of the economic realities of this refusal to bargain—con- 
stitutes an abject denial of the Board’s remedial powers. 
Some type of ‘‘make-whole’’ relief is necessary to dissipate 
the economic consequences—harm to employees and gain to 
employer—flowing directly from the Company’s refusal to 
bargain. The facts of this case highlight the pressing need 
to provide a remedy that will encourage, rather than frus- 
trate, the overriding statutory policy of promoting collec- 
tive bargaining.‘ 


3 The Board also provided an affirmative remedy for the unlawful 
discrimination against employee Edward Kallas (J.A. 181-182, 192- 
193). Although not conceding the adequacy of the Company’s alleged 
offer of “reinstatement” and $41.28 in “backpay” (J.-A. 168; 101-103), 
Petitioner does not seek review of this aspect of the Board order. These 
matters can be resolved in compliance proceedings. 


4The Board considered the present case (Zinke’s F ‘oods, Inc., Cases 
30-CA-372, 30-RC-400) along with three other cases presenting the need 
for a “make-whole” remedy for Section 8(a) (5) refusals to bargain. 
Ex-Cell-O Corp., Case 25-CA-2377; Herman Wilson Lumber Co., Case 
26-CA-2536; and Rasco Olympia, Inc., Case 19-CA-3187. The Board 
heard oral argument in all four cases on July 12 and 13, 1967. The 
Board chose Ex-Cell-O, 185 NLRB No. 20, to announce its reasons for 
denying relief in all cases. See Zinke’s (J.A. 206); Herman Wilson 
Lumber Co., 185 NLRB No. 125, pp. 3-4; Rasco Olympia, Inc., 185 
NLRB No. 110, p. 3. See also Sayers Printing Co., 185 NLRB No. 120, 
p. 2, n. 3. Since the Ex-Cello-O reasoning was held to be “equally appli- 
cable” to Zinke’s facts (J.A. 206), that decision has been included in 
the Joint Appendix (J.A. 230-270) to facilitate the Court’s review of 
the Board’s disposition of the present case. 

The Board’s Decision in Ex-Cell-O is pending review by this Court. 
U.A.W.v. N.L.R.B., Nos. 24,577 and 24,715. 


s 
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The discussion which follows sets forth the history of 
the Company’s unfair labor practices (as found by the 
Trial Examiner and Board), the nature of the Trial Ex- 
aminer’s recommendation for a Section 8(a)(5) ‘‘make- 
whole’’ remedy, and the Board’s reasons for denial of that 
recommendation. 


I. The Company Coercively Retaliates Against the Employees’ 
Organizing Efforts. 
A. The Employees Freely Select the Union to Repre- 
sent Them in Collective Bargaining. 


The origin of this proceeding is a simple, honest, attempt 
on the part of employees at the Company’s Beloit, Wiscon- 
sin, retail grocery store to exercise their right to organize 
and bargain collectively.’ The organizing activity began in 
early February 1966 (J.A. 170; 83-84). The Union’s Secre- 
tary-Treasurer and Business Representative, William A. 
Moreth, met with employees Edward Kallas and Doris 
Saladino on February 8 or 9, 1966 (J.A. 170; 83-84). 
Moreth “‘.. . explained the benefits of a union and explained 


the Kohl’s contract to us [the two employees] as an ex- 
ample ...’’ of those benefits (J.A. 84).° Moreth also stated 
that the law protected the employees’ right to organize, and 
he outlined the procedure for attaining Union representa- 
tion (ibid.). Thereafter, employee Kallas became the active 


5 “Employees shall have the right to self-organization, to form, join, 
or assist labor organizations, to bargain collectively through representa- 
tives of their own choosing, and to engage in other concerted activities 
for the purpose of collective bargaining or other mutual aid or protec- 
tion.” Section 7 of the Act. 


6 The Union represents the employees of Kohl’s and about six other 
food store employers in the Beloit-Janesville area (J-A. 119-123, 134). 
These employers are bound by the same area-wide collective bargaining 
agreement (J.A. 116, 119-122, 156) . Janesville is about ten miles north 
of Beloit (J.A. 115). Moreth also administers Union contracts in the 
Madison, Wisconsin, area, some 50 miles north of Beloit (J.A. 115, 
122). 
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‘employee organizer’’ in the store (J.A. 170; 85-87). He 
distributed Union authorization cards at an employee meet- 
ing on February 11 (J.A. 85). By February 14, 17 employees 
out of a bargaining unit? of 26 had signed authorization 
cards (J.A. 205, 159, 173-174; 56-57, 60-62, 110-111, 149-153). 


B. The Company Responds to the Union’s Request 
for Recognition with Coercive, Anti-Union Conduct. 


On February 14, 1966, the Union sent the Company a 
letter indicating the Union’s majority support among the 
employees, offering to prove that majority through a check 
of authorization cards by ‘‘a neutral party of [the Com- 
pany’s] own choosing,’’ and requesting the Company to 
recognize the Union as the employees’ bargaining agent 
and to begin negotiations for a collective bargaining agree- 
ment (J.A. 159; 140).8 The Company’s written response to 
the Union (dated February 16, 1966) stated that the Com- 
pany refused recognition and bargaining because of a 
‘question’? on the appropriateness of the requested bar- 
gaining unit® and the reliability of authorization cards 


7 The parties agreed that the following unit was appropriate for col- 
lective bargaining (J.A. 160, 174; 33-34, 36, 40, 55): 

“All regular full-time and regular part-time employees of the [Com- 
pany] at its Beloit, Wisconsin, store; excluding meat department em- 
ployees, store manager, office clerical employees, guards and supervisors 


as defined in the Act.” 


8 The Union letter suggested that negotiations start on February 21, 
1966 (J.A. 140). Through its unlawful conduct and its pretense of 
defending that conduct before the Board, the Company has thus far 

ned the commencement of bargaining for five years. And, its 
armory of “legal” delaying tactics is far from exhausted. 


9 At the hearing, Company counsel revealed that the Company’s only 
“question” as to the Union’s initial unit description was that it excluded 
janitors (J.A. 55-56), whereas the unit later found appropriate included 
the janitors (J.A. 160; 33-34). The janitors’ inclusion or exclusion 
clearly had no bearing on the Union’s representative status (J.A. 174, 


n. 19; 60, 56-57). 
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(J-A. 160; 154).2° On February 21, the Union petitioned the 
NLREB for a representation election (J.A. 160; 4). 


The Company’s response to the employees took the form 
of coercive interrogation, threats, promises of benefits, and 
other conduct designed to defeat the employees’ organiza- 
tional effort. The anti-Union campaign began a few days 
after the Union’s recognitional request and continued with 
increasing intensity until shortly before the March 16 
NLEB election (J.A. 178). 


On February 19, Zinke’s store manager, Tom Kozel, in- 
terrogated employee organizer Kallas concerning his Union 
activity, indicated he (Kozel) thought that was ‘“‘a dirty 
rotten trick,’’ and warned that the store would close if the 
“‘ynion comes in’”’ (J.A. 163-164; 87-89). On February 23, 
Manager Kozel angrily denounced Kallas for his part in 
the organizing activity (JA. 164; 89-91, 135-137). About 
March 11, Kozel prohibited Kallas from talking to em- 
ployees about the Union at any time and in any part of the 
store (J.A. 164; 95). Also in March, Kozel began to increase 
his constant harassment of Kallas, which eventually led 
to Kallas’ forced departure (J.A. 171-172; 96-98, 106-107). 


In addition, about two weeks before the March 16 elec- 
tion, Manager Kozel warned employee Barreau that if the 
Union came in, young employees like Barreau would be 
fired (J.A. 164; 67, 70-71, 76-77). In the week before the 
election, Kozel told employees, Bunker, Saladino and Haime, 
that the Company would reduce hours or close the store if 


10 The Company’s prior experience with the Meat Cutters Union was 
advanced as the basis for the asserted “good faith doubt” on the “gen- 
uineness” of the Union’s card-based majority (J.A. 73, 138-139). The 
Trial Examiner found that experience to be equivocal at best, and, in 
any event, totally irrelevant to the issue of this Union’s majority, at 
this time, and in this unit (J.A. 175-178). 

The Company’s post-election “reason” for ignoring the Union’s rep- 
resentative status is discussed infra pp. 9-10. 
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the Union won the election (J.A. 164; 132-133, 134-135, 
107-108). 


And, finally, the Company mailed anti-Union letters to 
the employees on March 5, 11, and 12 (J.A. 165-167; 141- 
147, 50-51). As the Trial Examiner found, these three letters 
conveyed the clear promise of better working terms without 
the Union, and the warning of ‘‘worsening, unpleasant 
working conditions’’ if the Union won the election (J.A. 
166-167). In short, the three letters ‘‘. . . were outspokenly 
antiunion and clearly designed to dissipate the Union’s 
majority’’ support among the employees (J.A. 168, n. 13). 


At the hearing the Company admitted the above facts, 
and in effect conceded they constituted violations of Sec- 
tion 8(a)(1) of the Act (J.A. 159, 163, 165; 36, 40, 68, 71- 
7 


. 


C. The Company’s Unfair Labor Practices Preclude 
the Possibility of a Fair NLRB Election. 


The Union lost the March 16 NLRB election ten votes 
to fifteen (J.A. 160; 10). The Union filed objections to the 
election based on the Company’s coercive tactics described 
above (J.A. 160-161; 11-13). The Union also filed unfair 
labor practice charges on April 1 and 13, 1966 (J.A. 157, 
161; 25-30). The hearing on the objections was consolidated 


™ The Union filed its objections on March 21 in brief, telegraphic 
form (J.A. 11), and a week later (March 28) submitted a detailed 
statement of those objections (J.A. 12-13, 18-19). The Company asked 
the Board to dismiss the objections on grounds they were not in proper 
form or were not timely filed (J-A. 161; 14-16). On May 18, 1966, 
the Board’s Regional Director found that “. . . the objections were 
timely filed, and contained the necessary form and substance to comply 
with Section 102.69 of the Board’s Rules and Regulations” (J.A. 162; 
20). He also found the Company was not “. . . prejudiced by the man- 
ner of the filing of the objections”. (zbid.). On June 2, 1966, the Board 
adopted the Regional Director’s ruling (J.A. 162; 22-24). The Board 
noted that there were no exceptions to the Regional Director’s Report 
(J.A. 162; 23). 
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with the unfair labor practice proceeding (J.A. 158; 38). 


Following the election, the Company took further unlaw- 
ful action against the employees’ organizational effort. 
First, the Company rid itself of the known, leading ‘‘em- 
ployee organizer’’—Edward Kallas (J.A. 170; 86).17 Com- 
pany Manager Kozel was plainly displeased with Kallas’ 
“dirty rotten trick’’ of organizing the employees (J.A. 89, 
91, 136-137). Kozel, who was ‘‘a difficult man to work for’’ 
(J.A. 169), set out to make the job unbearable for Kallas. 
Kozel’s abuse increased after the Union activity came out 
in the open (J.A. 171-172; 96-97, 106-107). Kallas testified 
that Kozel ‘‘. .. found fault with everything that was being 
done. I was no longer spoken to. . . . The only thing was 
the faults. I didn’t know what was going to be in the paper, 
the sales, I wasn’t told, I was never spoken to. If I said 
‘Good morning’ I was never answered. I was only found 
fault with, talked to in a harsh way, continuing more so 
and more so, and finally [on April 8] I quit’? (J.A. 172; 
96-97). Kallas further testified that he was forced to quit 
because of ‘‘. . . ill health which was brought about because 
of pressure that was put on me because of the Union in 
those weeks and I could no longer take it. I was sick... . 
My nerves were all shot.”? (J.A. 172-173, 179, n. 25; 98). 
The Trial Examiner found that Kozel subjected Kallas 
‘sto virtually constant and unwarranted fault finding,’’ that 
the resulting illness forced Kallas to leave (J.A. 170), and 
that Kozel’s displeasure with Kallas’ organizing activity 
was ‘‘a significant and substantial motivating factor’’ be- 
hind the forced departure (J.A. 173). 


12“An employer who discharges the key union supporters in the 
plant strikes a crippling blow against the union, for he deprives the 
union of the ‘inside’ leaders on whom it depends to rally employee 
support behind the union. * * * Moreover, to achieve his objective, 
the employer need not even engage in multiple discharges; most union 
organizers said that one well-timed discharge is sufficient to defeat an 
organizing campaign.” Wolkinson, “The Remedial Efficacy of NLRB 
Remedies in Joy Silk Cases,” 55 Cornell L-Rev. 1, 9 (1969). 
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The Company failed to cross-examine Kallas or to intro- 
duce any evidence controverting the anti-Union motive for 
Manager Kozel’s constructive discharge of Kallas (J.A. 
173). Its position was that Kozel abused everyone, that 
Kallas would have quit anyway (as he had once before), and 
that an alleged offer of ‘‘reinstatement’’ with $41.28 of 
‘‘backpay’’ rendered the violation moot (J.A. 168-169, 170- 
171). The Trial Examiner had little difficulty in rejecting 
such ‘‘defenses’’ (J.A. 168-169, 173). 


The Company undermined any lingering employee sup- 
port for the Union by unilaterally increasing wages for 16 
employees on June 4, 1966 (J.A. 179-180; 57, 38). With one 
possible exception, the increases amounted to 10 cents an 
hour (J.A. 57)2% Before the election Company Manager 
Kozel told the employees ‘‘. . . that the store just couldn’t 
afford to go union’? (J.A. 134, 107-108, 89). 


The Board found that the Company’s entire ‘‘. . . pattern 
of unlawful conduct ... was of such a nature as to have a 
lingering coercive effect,”” and that a ‘‘fair or coercion-free 
election’? could not likely be obtained through the use of 
‘traditional remedies” (J.A. 206). Accordingly, the Board, 
like the Trial Examiner (J.A. 182), set aside the results of 
the March 16, 1966, election and ordered the Company to 
bargain with the Union on the basis of the ‘‘more reliable,’’ 
pre-unfair labor practice, authorization cards (J.A. 206). 


At the hearing the Company did not seriously contest 
the unfair labor practices or their devastating impact on 
the NLRB election process. Rather the Company argued 
that “‘. . . bargaining relief is precluded because of the 
technicality of the objections not being timely filed or in 


13 Even with the increases, these employees were earning substantially 
less than the Union’s contract rates for full-time employees (Compare 
J.A. 57 with J.A. 156). In fact, most of the Company employees were 
working for less than the Union’s bottom rate for part-time clerks— 
$1.685 an hour (J.A. 57, 130, 156). This comparison does not take into 
account the Union’s health and welfare benefits (J.A. 123-124). 
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sufficient form.’’ (J.A. 74, 104). In her Decision, the Trial 
Examiner observed that the Regional Director had already 
ruled against the Company on this procedural ‘‘technical- 
ity’’, that the Company had failed to except to that ruling, 
and that the Board, on June 2, 1966, had ordered a hearing 
on the merits of the Union objections (J.A. 162, 174-175). 
(And see n. 11, supra.) The Board, for the second time, 
ruled against the Company when it adopted the Trial Ex- 
aminer’s findings (J.-A. 204-206). Nonetheless, after the 
Board’s Decision, the Company sought and obtained over 
a month’s extension of time to file motions asking the Board 
to reconsider its twice-made ruling (J.A. 213-219, 220-222). 
The Company’s motions admitted that its ‘‘sole defense to 
the refusal to bargain charge’’ is the stale, repeatedly re- 
jected assertion that the Union objections do not comply 
with Board Regulations (J.A. 213-214).% The Trial Ex- 
aminer, but not the Board, found that such ‘‘defenses’’ 
have a bearing on the remedy to be devised for the unlawful 
refusal to bargain (J.A. 182, 206, 237). 


IL The Trial Examiner Recommends a “Make-whole”?® Rem- 
edy for the Company’s Flagrant Denial of the Employees’ 
Right to Bargain Collectively. 


The Trial Examiner carefully considered the Union’s 
request for a remedy that recognized and took into account 
the measurable economic consequences of the Company’s 
blatant refusal to bargain. The Union, through Secretary- 
Treasurer Moreth, established a firm factual foundation for 
such consequences in this case. Moreth testified that he mew 
of no unorganized food stores in the Beloit area that paid 
wages higher than those paid in Union stores (J-A. 130- 


14 The Board denied the Company’s motions on January 6, 1971 
(J.A. 228-229). 


15The quotation marks reflect Petitioner’s view that the proposed 
remedy does not make the employees completely whole for the losses 
suffered by the refusal to bargain. See infra p. 47. 
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131)2* He further testified that the Union’s bargaining 
with the organized food stores in the Beloit-J: anesville area 
is conducted on a uniform, area-wide basis (J.A. 187-188; 
116-117, 119-121). While the employers sign individual 
printed copies of the agreement (J .A. 119), they all sit 
together in the negotiating meetings, bargain with the Union 
“call at the same time’? (J.A. 119-120), and reach agreement 
on the same terms with the Union (J.A. 187-188; 119-121, 
156). The wage schedules, health and welfare contribu- 
tions,?”7 and other contract terms are exactly the same for 
all the food store employers ‘‘covered in the area agree- 
ment’? (J.A. 120-121, 123-124). Moreth admitted that the 
Union’s wage scale for the Madison area might differ by 
‘cone penny or two tenths of one penny’’; but he firmly 
testified that there is no variation in the Union’s wage 
schedule for Beloit-Janesville area employers (J.A. 122). 


Moreth further testified that this policy of conforming to 
the area-wide wage scale carried over to newly organized 
stores. He candidly admitted that the Union did not always 
obtain a contract immediately after recognition, but that, 
‘cat the most,”’ it took three or four months to execute the 
first contract (J.A. 187; 117). Moreth also acknowledged 
that, depending on the gap between existing wages and the 
Union’s area-wide wage schedule, the Union at times 
granted a newly organized employer a period of time to 
‘“‘eatch-up”’ to the prevailing area rates (J.A. 188-189; 126- 
127). He also conceded that this period might be as much 
as one year (J.A. 188; 127). But, through negotiation new 
employers eventually did “‘catch up’? and did join the 
other employers in the joint negotiations for the uniform 
area agreement (J.A. 120, 124-127). 


16 There are no other unions that represent food store clerks in this 
area (J.A. 131). 

17 These employer contributions are made to the same insurance fund 
and, at the time of the hearing, they amounted to sixteen dollars a month 
for each employee working at least 24 hours a week (J.-A. 123-124). 
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And, finally Moreth testified that most of the food stores 
under contract in the Beloit-Janesville area employ 20 to 
30 clerks (J.A. 187; 116-117). The Company employed 26 
in the bargaining unit at the date of the refusal to bargain 
(J.A. 56-57). Moreth did not accede to Company counsel’s 
suggestion that the Union would necessarily make conces- 
sions to an ‘‘independent . . . small’? 20-employee food store 
(J.A. 124-127). Moreth pointed out that 20 employees “‘. . . 
is not a small unit’? (J.A. 125), and that the Union cur- 
rently had contracts with two independent stores which 
dealt with the same distributor the Company dealt with 
(J.A. 123, 124) .28 


The Trial Examiner found that this evidence was suff- 
cient to justify the entry of a ‘‘make-whole’’ remedy, with 
the exact amount of employee loss to be determined in a 
supplemental hearing (J.A. 189, 193). She found that 
‘While it perhaps cannot be said with absolute certainty 
that bargaining would have resulted in benefits to the em- 
ployees, the probabilities certainly favor such conclusion”’ 
(J.A. 183) 2° The Examiner noted that ‘‘The law has always 
operated on the basis of ‘probabilities’, refusing to deny 
relief to an injured party simply because of his inability 
to prove the nature and extent of his injury with mathe- 
matical precision and beyond all possible doubt’? (J.A. 
185). The Trial Examiner found further justification for 
the remedy in the nature of the Company’s unlawful con- 


18 The Trial Examiner inadvertently placed one of these independents 
within the jurisdiction of the Union’s sister local in Milwaukee (J.A. 
188, n. 30; 124, 129). 


19 The Trial Examiner was unwilling to assume that the Union would 
have achieved no increase in benefits through collective bargaining, 
noting that the mere presence of Union activity had brought about the 
Company’s unilateral 10-cent an hour wage increases (J.A. 183, n. 27). 
Rather than make ironclad assumptions on the impact of collective bar- 
gaining, the Trial Examiner concluded that the probabilities were such 
as to permit the Union to prove the extent of that impact in a supple- 
mental hearing (J.A. 187, 189). 
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duct and its impact on future bargaining. She observed that 
in her “‘. . . reading [of] multitudinous Board and court 
decisions [there were] few, if any, cases of the present type 
in which the employer’s unfair labor practices were as 
flagrant and there was a similar virtually total absence of 
any defense or attempted explanation or justification”’ 
(J.A. 182). She recognized that the devastating effect of the 
unlawful conduct, coupled with the time required to litigate 
the Company’s frivolous defenses, had substantially im- 
paired the Union’s ability to initiate meaningful collective 
bargaining under a conventional Board bargaining order 
(J.A. 182-183). 


The Examiner found nothing in the ‘‘make-whole’’ rem- 
edy that would involve the Board in ‘‘. . . dictat[ing] the 
terms of a collective-bargaining agreement. Under the sug- 
gested remedy, the parties would be free of any restrictions 
on the scope of bargaining for the contract to govern their 
relationship in the future. The compensation would not be 
contractual but rather in the nature of ‘compensatory 


damages’ for the past’? (J.A. 184-185).” In short, the Trial 
Examiner found a compensatory remedy for the Company’s 
refusal to bargain was consistent with the Board’s tradi- 
tional remedial objective of reimbursing employees for 
losses sustained as a consequence of unfair labor practices 
(J.A. 189-190) 4 


20 Concern not to “substitute contractual provisions for remedial 
processes of the law” and not to permit the Company to retain the 
“fruits of its misconduct” prompted the Trial Examiner to reject the 
Union’s suggestion that the compensatory period be delayed to start 
16 months after the Company’s refusal to bargain (J.A. 190-191). At 
the hearing the Union was willing to adjust the compensatory award to 
reflect Union Representative Moreth’s estimates on maximum time to 
negotiate the first contract (3 to 4 months) and to “catch up” to the 
area’s prevailing wage-benefit levels (12 months). Upon reflection, the 
Union is now persuaded by the reasoning of the Trial Examiner. 

21 Citing Winn-Dixie Stores, Inc., 147 NLRB 788, 792 ( 1964), aff'd. 
in pertinent part 361 F.2d 512 (5th Cir. 1966) : “Effectuation of the 
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Ill. The Board Denies the “Make-Whole” Remedy for Reasons 
Given in Ex-Cell-O. 


On October 7, 1970, the Board issued its Decision in this 
case, affirming the Trial Examiner’s findings of unfair 
labor practices * and adopting her recommended order in 
all respects save the ‘‘make-whole’’ relief for the Com- 
pany’s refusal to bargain (J.A. 203-206). In contrast to 
the Trial Examiner’s careful, exhaustive analysis of the 
evidence, law, and policy considerations, the Board disposed 
of the remedial question with two sentences: 


In our decision in Ex-Cell-O Corporation, we set 
forth our reasons for concluding that, in that case, a 
reimbursement remedy such as the Trial Examiner 
recommended in the instant proceeding should not be 
granted. Those reasons are equally applicable to the 
ease now before us. (J.A. 206). 


In Ex-Cell-O, 185 NLRB No. 20, the Board majority 
opinion * concedes ‘‘. . . that current remedies of the Board 
a 
Act’s policies . . . requires that the employees whose statutory rights 
were invaded by reason of the Respondent’s unlawful . . . action, and 
who may have suffered losses in consequence thereof, be reimbursed 
for such losses until such time as the Respondent remedies its violation 
by doing what it should have done in the first place” (J.A. 189-190), 
quoted with approval in International Union of Electrical Workers v. 
N.L.R.B. (Tiidee Products, Inc.), 138 U.S. App.D.C. 249, 255, 426 
F.2d 1243, 1249 (1970), rehearing denied 75 LRRM 2350 (September 
21, 1970), cert. denied 75 LRRM 2752 (December 7, 1970). This deci- 
sion will at times be referred to simply as Tiidee Products. 


22 The Board slightly modified the Examiner’s rationale for granting 
the bargaining order, in light of the Supreme Court’s decision in 
N.LR.B. v. Gissel Packing Co., 395 U.S. 575 (1969). (J.A. 206). 


23 Board Member Brown indicated he would grant the compensatory 
remedy. (J.A. 206, n. 5). 


2% The Board split 3 to 2 in Ex-Cell-O: Chairman Miller and Members 
Fanning and Jenkins voting against the remedy; Members McCulloch 
and Brown voting to sustain it. 
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designed to cure violations of Section 8(a)(5) are inade- 
quate’’ (J.A. 234). It found that the customary bargaining 
order ‘‘... does not eradicate the effects of unlawful delay’’, 
does not restore employee ‘‘bargaining strength,”’ and does 
not ‘‘dissolve the inevitable employee frustration’’ or pro- 
tect against the loss of employee support for the union 
‘attributable to such delay’’ (ibid.). The majority further 
concedes that this remedial inadequacy is ‘‘. . . all the more 
egregious where . . . the employer [raises] ‘frivolous’ issues 
in order to postpone or avoid its lawful obligation to bar- 
gain’’ (ibid.)> Despite these glaring deficiencies and its 
broad remedial authority under Section 10(¢) of the Act, 
the Board majority felt powerless to do anything other than 
enter the usual ‘‘inadequate’”’ remedy and make sympa- 
thetic noises about ‘procedural reform’? (J.A. 240-241). 


The Board majority offered several reasons for its failure 
to try to devise a more effective remedy for employer re- 
fusals to bargain (J.A. 235-240). First, the majority stated 
that a monetary award might penalize those employers 
who, in good faith, wish to exercise their “procedural 
right”? to contest NLRB representation findings by refusing 
to bargain, obtaining a ‘final’? NLRB order, and seeking 
review of that order in the courts (J.A. 235-237). Such a 
refusal to bargain does not lie ‘‘. . . on the same plane 
as the discharge of employees for union activity or other 
conduct in flagrant disregard of employee rights’’ (J.A. 
236). To impose ‘‘a large financial obligation’? on these 
minor, technical ‘‘wrongdoers”’ who ultimately lose on a 
‘debatable [representation] question,’’ according to the 
majority, ‘‘. .. may come close to a form of punishment 
for having elected to pursue a representation question 


25The majority noted (J.A. 234, 237) that this Court had found 
“frivolous,” dilatory defenses raised in I: international Union of Electrical 
Workers v. N.L.R.B. (Tiidee Products, Inc.), 138 U.S. App. D.C. 249, 
426 F.2d 1243 (1970). 


16 


beyond the Board to the courts’? (<bid.).* This Court’s 
decision in Quality Rubber* was cited in support of this 
view (2bid.). 

Having declined the remedy to avoid possible punishment 
of a good faith pursuit of judicial review, the Board ma- 
jority proceeded to apply the same remedial policy to 
employers in open defiance of the Act, who seek access to 
the Board and courts solely for the purpose of delay (J.A. 
237).2* Here the majority, disagreeing with this Court’s 
decision in Tiidee Products (supra), claims that it cannot 
determine whether a refusal to bargain rests on a ‘‘de- 
batable question’’ or on some frivolous matter (zbid.) The 
distinction is said to be impractical or unwise because it 
allegedly involves a ‘‘subjective determination,’’ could give 
rise to ‘‘intense litigation,’’ or depends ‘‘. . . largely on 
the expertise of counsel, the accident of circumstances, and 
the exigencies of the moment”’ (bid.). Such considerations 
prompted the majority to adopt a uniform policy of deny- 
ing compensatory relief in every case, without regard to 
the underlying purpose or effect of the particular refusal 
to bargain.” 


The majority then cites the statutory policy of freedom 
of contract as justification for denying a ‘‘make-whole’’ 
remedy (J.A. 237-239). This policy, expressed in Section 


26 Tt is not clear how this reasoning is “equally applicable” (J.A. 206) 
to the remedy requested for Zinke’s flagrant violations, deliberate delay, 
and total absence of any genuine representation issue. 


27 United Steelworkers of America (Quality Rubber Mfg. Co.) v. 
N.LRB., —US. App-D.C. —, 430 F.2d 519 (1970). 


28 The only suggestion to cope with this “ . . . pernicious delay in 
collective bargaining and consequent loss of benefits to employees” is 
amplified use of injunctive relief under Sections 10(j) and (e) of the 
Act (J.A. 237, n. 7). 


29 Compare Tiidee Products, 138 U.S.App.D.C. at 256, 426 F.2d at 
1250. 
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8(d) of the Act,” requires that the Board not compel a 
party ‘‘to agree to any substantive contractual provision 
of a collective bargaining agreement’ *! and not ‘‘. . . step 
in and become a party to the negotiations” (J.A. 238). 
Although there were no negotiations to intervene in and 
no substantive proposals to compel agreement to, the ma- 
jority felt that any compensatory remedy would contra- 
vene the parties’ freedom of contract. In its opinion such 
a remedy necessarily ‘‘. . . flow[s] from a presumed con- 
tractual agreement,’’ and would require the Board to infer 
that the presumed contract ‘‘. . . was denied existence by 
the employer because of his refusal to bargain’’ (J.A. 238- 
239). In short, the ‘‘make-whole’’ remedy is seen as nothing 
more than a retroactive contract term, which, like the pros- 
pective provision in H. K. Porter (n. 31 below), is forced 
“cwilly-nilly’? on the employer ‘‘... as though he had agreed 
to it”? (J.A. 239). Evidence as to a union’s successful ex- 
perience in obtaining greater benefits through collective 
bargaining will not suffice, even when that evidence is ‘‘sub- 
stantial’? (ibid.). Any attempt to extrapolate from collec- 
tive bargaining experience is rejected because it would 
require the Board ‘‘. . . to engage in the most general, if 
not entirely speculative, inferences” (J-A. 239-240). While 
they ‘‘. .. appreciate the need for more adequate remedies 
in 8(a)(5) cases,”’ the members of the majority refer em- 
ployees to Congress for a solution (J.A. 240). Meanwhile, 
they promise ‘‘procedural reform’’ (2bid.). 


Members Brown and McCulloch, dissenting, found ample 
authority, in Section 10(c) of the Act, to devise a remedy 
that attempts to dissipate the effects of the unlawful refusal 
to bargain, to restore conditions that would have prevailed 
absent the unlawful conduct, and to restrain, and remove 


30 Section 8(d) defines the duty to bargain collectively and then 
states: “. . . but such obligation does not compel either party to agree 
to a proposal or require the making of a concession.” 

31 HK. Porter Co., Inc. v. N.L.R.B., 397 U.S. 99 (1970). 
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incentives for, further like violations (J.A. 242-253). They 
also found a pressing need to encourage collective bargain- 
ing through an effective, ‘‘make-whole”’ remedy for em- 
ployer refusals to bargain (J.A. 253-258). Such a remedy 
would remove the economic gain an employer achieves by 
postponing his duty to bargain through litigation, and it 
would partially restore to employees the economic losses 
resulting from the refusal to bargain (ibid.). Neither the 
employer’s right to judicial review (J.A. 256-257, n. 50) 
nor his freedom of contract (J.A. 259-260) operate to pre- 
clude relief. And, finally, existing legal principles, the 
Board’s administrative experience, and available economic 
data from public and private sources were found adequate 
to ascertain the amount of employer gain and employee 
loss in refusal to bargain cases (J.A. 260-267). Citing this 
Court’s opinion in Tiidee Products, the dissenting members 
felt that any difficulty in determining that amount ‘‘. .. is 
not reason enough for the Board to shirk its statutory 
responsibilities, and no reason at all... in a case such as 
this where that difficulty is not present’’ (J.A. 267-268). 


SUMMARY OF ARGUMENT 


Petitioner contends that Section 10(c) of the Act contains 
ample authority for a Board ‘‘make-whole’’ remedy for 
the Company’s flagrant denial of its employees’ right to 
bargain collectively. This remedy falls well within Section 
10(c)’s ‘‘broad command’? to dissipate or undo the conse- 
quences of statutory violations. It is consistent with the 
Board’s practice of providing ‘‘make-whole”’ relief for 
other unfair labor practices. 


The Board’s failure to exercise its statutory remedial 
power results from a failure to recognize or fully appre- 
ciate the economic consequences of an employer refusal to 
bargain, and a failure to coordinate the various statutory 
policies involved. It is a widely acknowledged economic 
fact that collective bargaining generally operates to in- 
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crease employee wages and benefits. In the present record, 
the Union established that its bargaining had such an im- 
pact. Thus, the Company has profited from its refusal to 
bargain and the delay in litigating its frivolous defenses; 
its savings in labor costs came at the expense of the em- 
ployees’ loss of bargaining rights. The Board made no 
attempt to undo these dual economic consequences of the 
Company’s unlawful conduct. In addition, rather than 
attempt to accommodate or balance the employees’ right 
to bargain collectively in its remedy, the Board made this 
employee right totally subservient to the employer right 
to judicial review and freedom of contract. In short, the 
Board attached virtually no legal consequences to the Com- 
pany’s unlawful refusal to bargain, and has, in effect, de- 
prived the employees of their substantive right to organize 
and bargain collectively with the Company. 


The proposed remedy is neither speculative nor unduly 
burdensome to administer. Petitioner submits that the eco- 
nomic data so convincingly establishes the overall positive 
impact of collective bargaining on employee compensation 
that the Board should permit a particular union to prove 
the average effect its bargaining would have on a particu- 
lar employer. The Union is not asking the Board to pre- 
sume that a specific contract or contract term would have 
occurred had the Company bargained. The Board should 
presume only that, but for its violations, the Company 
would have bargained in good faith. As measure of the 
economic results of such bargaining, the Board should look 
to the Union’s evidence of its experience in good faith 
bargaining with other food store employers. The Board’s 
remedy would not impose a contract, but would merely put 
the employees and Company in the average first bargaining 
situation experienced by this Union in this industry and in 
this area. In supplementary proceedings the Company will 
be free to prove that it is not typical or average. This 
approach permits employee losses to be reasonably approxi- 
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mated without foreclosing the employer’s argument that 
he is factually atypical. It would also be no more difficult 
or burdensome to administer than the Board’s backpay 
awards for unlawful discrimination. Like the backpay 
remedy, the proposed relief would foster compliance with 
the Act. 


The ‘‘make-whole’”’ remedy would in no way restrict the 
parties’ freedom to contract for whatever terms they wish 
once good faith bargaining commences. Until such bargain- 
ing begins, the Company cannot plead ‘‘freedom of con- 
tract? as a bar to compensatory relief for its denial of 
any and all bargaining. The Company’s right to obtain 
judicial review of a ‘‘debatable’’ representation question 
is not involved in this proceeding. But in other cases the 
Board can easily accommodate this procedural right with 
the employees’ substantive right to representation in col- 
lective bargaining. A ‘‘make-whole’’ remedy which recog- 
nizes and implements that employee right is needed not only 
to repair the harm this Company inflicted on its employees, 
but also to curtail extended use of willful violation and 
deliberate delay as an employer tactic against lawful orga- 
nizing efforts. 


ARGUMENT 


THE NATIONAL LABOR RELATIONS BOARD HAS 
ABDICATED ITS STATUTORY RESPONSIBILI- 
TY BY FAILING TO MAKE ANY EFFORT TO DE- 
VISE A COMPENSATORY REMEDY FOR THE 
COMPANY’S FLAGRANT DENIAL OF ITS EM- 
PLOYEES’ RIGHT TO ORGANIZE AND BARGAIN 
COLLECTIVELY. 


L The Board Has Ample Remedial Authority Under Section 
10(c) of the Act to Dissipate the Economic Consequences of 
the Company’s Refusal to Bargain. 

The central statutory policy entrusted to the Board is 
the encouragement of ‘‘the practice and procedure of collec- 
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tive bargaining.’’ Section 1 of the Act. As this Court re- 
cently stated, ‘‘The obligation of collective bargaining is 
the core of the Act, and the primary means fashioned by 
Congress for securing industrial peace.’’® International 
Union of Electrical Workers v. N.L.R.B. (Tiidee Products, 
Inc.), 138 U.S.App.D.C. 249, 255, 426 F.2d 1243, 1249 (1970), 
rehearing denied 75 LRRM 2350 (September 21, 1970), cert. 
denied 75 LRRM 2752 (December 7, 1970) (hereafter “‘Tii- 
dee Products’’). In Section 10(c) of the Act,** Congress 
“*... charge[d] the Board with the task of devising reme- 
dies to effectuate’’ this policy objective. N.L.R.B. v. Seven- 
Up Bottling Co., 344 U.S. 344, 346 (1953). The Board’s ‘‘af- 
firmative action’’ remedies are designed ‘‘. . . to restrain 
violations and as a means of removing or avoiding the con- 
sequences of violation where those consequences are of a 
kind to thwart the purposes of the Act.’? Consolidated Edi- 
son Co. v. N.L.R.B., 305 U.S. 197, 236 (1938). See also Fibre- 
board Paper Products Corp. v. N.L.R.B., 379 U.S. 203, 215- 
217 (1964) ; Virginia Electric Power Co. v. N.L.R.B., 319 


U.S. 533, 539-540, 543-544 (1943). Cf. Local 60 Carpenters 
v. N.L.R.B., 365 U.S. 651, 655 (1961). By removing the 
gains and compensating the losses that result from the 
unfair labor practice, the Board seeks ‘‘. . . a restoration 
of the situation, as nearly as possible, to that which would 


*2Qr, as one commentator phrased it, “. . . success in preventing 
industrial strife through collective bargaining depends on enforcement 
of the statutory obligation to bargain in good faith.” Note, “The Need 
for More Creative Orders Under Section 10(c) of the National Labor 
Relations Act”, 112 U.Pa.L.Rev. 69, 83-84 (1963). 


33 “Tf upon the preponderance of the testimony taken the Board shall 
be of the opinion that any person named in the complaint has engaged 
in or is engaging in any such unfair labor practice, then the Board shall 
state its findings of fact and shall issue and cause to be served on such 
person an order requiring such person to cease and desist from such 
unfair labor practice, and to take such affirmative action including 
reinstatement of employees with or without back pay, as will effectuate 
the policies of this Act.” 
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have obtained but for’”’ the unlawful conduct. Phelps Dodge 
Corp. v. N.L.R.B., 313 U.S. 177, 194 (1941). Such a restora- 
tive remedy may properly exert a deterrent or restraining 
influence on further violations. N.L-R.B. v. J. H. Rutter- 
Rex Mfg. Co., 396 U.S. 258, 265 (1969). In addition, Section 
10(c) envisions that the Board will consider and incorporate 
the realities of industrial relations when framing its affirma- 
tive orders. Congress could not ‘‘. . . define the whole 
gamut of remedies to effectuate these [statutory] policies 
fn an infinite variety of specific situations. Congress met 
these difficulties by leaving the adaptation of means to end 
to the empiric process of administration.’’ Phelps Dodge 
Corp. v. N.L.R.B., 313 U.S. 177, 194 (1941).™ ‘‘[T]he 
Board must draw on enlightenment gained from experi- 
ence.’”? N.LR.B. v. Seven-Up Bottling Co., 344 US. 344, 
346 (1953). 


The Board thus has a broad mandate to provide affirma- 
tive remedies which advance the statutory objectives. The 
only limitations are that Board orders (1) be ‘‘. . . related 


% Before the Board, Intervenor Company argued that Section 10(c) ’s 
phrase “affirmative action including reinstatement of employees with or 
without back pay” was meant to narrow the scope of the Board’s reme- 
dial power. The contention was not adopted by the Board majority in 
Ex-Cell-O (J.A. 230-241), and was succinctly answered by the dissent 
(J.A. 242-245). See also, Virginia Electric Power Co. v. N.L.R.B., 319 
U.S. 533, 539 (1943). (Affirmative action is “. . . not limited to the 
illustrative example of one type of permissible affirmative order, namely, 
reinstatement with or without back pay.”). For a discussion of the 
legislative history of Section 10(c), see, Note, “The Need for More 
Creative Orders Under Section 10(c) of the National Labor Relations 
Act”, 112 U.Pa.LRev. 69, 71-76 (1963) ; Note, “Monetary Compen- 
sation As A Remedy for Employer Refusal to Bargain”, 56 Georgetown 
LJ. 474, 486-487 (1968). 

35 In Seven-Up, the Supreme Court approved a new method of com- 
puting back pay, noting that it was based upon the Board’s “cumulative 

jence” and designed to eliminate the adverse effects of the old 
formula. Id. at 347-348. F. W. Woolworth Co., 90 NLRB 289, 291 
(1950) . 
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to the proven unlawful conduct,’’** (2) not restore more 
than was set awry by the unfair labor practice,*” and (3) 
“<. _. give coordinated effect to the [various] policies of the 
Act.??88 Absent any such policy limitation, the Board 
should make a determined effort to devise an effective rem- 
edy for every type of unfair labor practice. Difficulty in 
quantifying or administering a compensatory remedy is no 
grounds for denying relief.” The victims of unfair labor 
practices are entitled to some tangible evidence that the 
Act does in fact protect the right to organize and bargain 
collectively. In short, ‘‘[t]he ‘affirmative action’ clause of 
§10(c) is not a mere charter of authority that the Board 
has the option to exercise or ignore. It is, as the [Supreme] 
Court has recently stated, a ‘broad command’ N.L.R.B. v. 
J. H. Rutter-Rex Mfg. Co., 396 U.S. 258.’’ Tridee Products, 
138 U.S. App. D.C. 249, 255, 426 F.2d 1243, 1249 (1970). 


It is thus evident that employees need not appeal to 
Congress for an effective remedy for denial of their right 
to collective bargaining. A compensatory remedy for initial 


refusals to recognize and bargain with a properly desig- 


36 N.L.R.B. v. Express Publishing Co., 312 US. 426, 433 (1941); 
Virginia Electric Power Co. v. N.L.R.B., 319 U.S. 533, 543-544 (1943). 


37 Local 60 Carpenters v. N.L.R.B., 365 US. 651, 654-656 (1961) ; 
Phelps Dodge Corp. v- N.L.R.B., 313 US. 177, 198-200 (1941) ; 
Republic Steel Corp. v. N.L.R.B., 311 US. 7, 11-13 (1940) ; Consoli- 
dated Edison Co. v. N.L.R.B., 305 U.S. 197, 235-238 (1938). While 
this has been termed the “punitive” limitation, Petitioner will follow 
Justice Frankfurter’s preference for dealing with the realities of statu- 
tory policy rather than “. . . entering into the bog of logomachy . . - 
by debate about what is ‘remedial’ and what is ‘punitive’.” N.L.R.B. v. 
Seven-Up Bottling Co., 344 US. 344, 348 (1953). 


38 V.L.R.B. v. Seven-Up Bottling Co., 344 US. 344, 348 (1953). See 
also, Local 57, Garment Workers v. N.L.R.B., 126 U.S.App-D.C. 81, 
$8.94, 374 F.2d 295, 302-308 (1967), cert. denied 387 U.S. 942 (1967). 


39 Tiidee Products, 138 U.S.App.D.C. at 257, 426 F.2d at 1251; 
Phelps Dodge Corp v. N-L.R.B., 313 US. 177, 198-199 (1941). 
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nated employee representative “ is well within the Board’s 
<“‘eommand’” to undo the consequences of the violation. This 
Court has so held. Tiidee Products, 138 U.S.App.D.C. 249, 
426 F.2d 1243 (1970) ; Food Store Employees Union, Local 
No. 347, Meat Cutters v. N.L.R.B. (Heck’s Inc.), —— US. 
App.D.C. —, 433 F.2d 541 (1970). Cf. Southwest Regional 
Joint Board, Amalgamated Clothing Workers v. NLRB. 
(Levi Strauss & Co.), —— US. App.D.C. ——, —— F.2d 
—, 76 LRRM 2033 (December 15, 1970); United Steel- 
workers of America (Quality Rubber Mfg. Co.) v- NLRB., 
— US. App.D.C. , 430 F.2d 519 (1970); Reta, 
Wholesale and Department Store Union v. N.L.R.B. (Saks 
& Co.), 128 US. App.D.C. 41, 47-48, 385 F.2d 301, 307-308 
(1967). 


Il. The Board’s Failure to Exercise its “Make-whole” Power for 
the Company’s Refusal to Bargain Is Contrary to its Reme- 
dial Pattern for Other Unfair Labor Practices, Overlooks 
the Economic Consequences of the Violation, and Distorts 
Statutory Policies. 


A. NLRB “‘Make-whole’’ Remedies for other Unfair 
Labor Practices Support Similar Relief for the Com- 
pany’s Unlawful Refusal to Bargain. 


In remedying other types of unfair labor practices, the 
Board uniformly attempts to repair the economic harm that 
results directly from the violation.“ Thus, the Board has 


4 Refusal to bargain violations arising in established bargaining 
relationships present different factual and policy considerations. The 
Board denied a compensatory remedy for an 8(a) (5) refusal to bargain 
during second contract negotiations in Rasco Olympia, Inc., 185 NLRB 
No. 110 (1970). While not conceding that compensatory relief is 
inappropriate in this context, Retail Clerks Local No. 309 has withdrawn 
its petition to review the Board’s Rasco Decision (D.C. Cir. No. 24703) 
in order to focus attention on the pressing need for an adequate 8(a) (5) 
remedy in the initial organizing situation. 

41 The Board does not attempt a restoration of indirect losses, inci- 
dental to the unfair labor practice, such as medical payments for in- 
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not confined itself to reimbursing employees for lost wages 
and benefits resulting from unlawful discrimination.” The 
Board has ordered reimbursement for unlawfully exacted 
union dues, fees, and disciplinary fines.* It also requires 
employers to compensate employees for losses flowing from 
an 8(a)(5) refusal to sign or honor an agreed upon con- 
tract “ or unilateral change in job conditions.** The Board 
has even ordered employee negotiators to be made whole 
for losses in pay resulting from an employer’s bad faith 
bargaining.“ The Board recognizes that Section 8(a) (5) 


juries sustained from coercive picket line misconduct. See e.g. Inter- 
national Hod Carriers, Local 916, 145 NLRB 565 (1963). “Congress 
did not establish a general scheme authorizing the Board to award full 
compensatory damages for injuries caused by wrongful conduct.” 
U.A.W. v. Russell, 356 U.S. 634, 643 (1958). See also, United Con- 
struction Workers v. Laburnam Construction Corp., 347 U.S. 656, 
665 (1954). The relief sought in this proceeding falls short of complete, 
general damages for destruction of the bargaining right or relationship. 
It seeks recovery for a limited part of the total harm inflicted by the 
Company’s refusal to bargain—the direct and immediate loss of in- 
creased wages and certain fringe benefits. See discussion infra p. 47. 

42The “back pay” awards for violation of Sections 8(a) (3) and 
8(b) (2). See generally: Parker, “Monetary Recovery Under the Fed- 
eral Labor Statutes”, 45 Texas L.Rev. 881, 882-892 (1967) ; Note, 
“A Survey of Labor Remedies”, 54 Va.L.Rev. 38, 73-90 (1968). 

43 Virginia Electric Power Co. v. N.L.R.B., 319 U.S. 533, 543-544 
(1943) ; The Richard W. Kaase Co., 141 NLRB 245, 249-250 (1963), 
enf’d as modified 346 F.2d 24 (6th Cir. 1965) ; Bricklayers and Masons 
Local No. 2 (Weidman. Metal Masters), 166 NLRB 117 (1967). 

“ N_L.R.B. v. Strong, 393 U.S. 357, 359-362 (1969) ; George E. Light 
Boat Storage, Inc., 153 NLRB 1209, 1220-1221 (1965), enf’d. as modi- 
fied 373 F.2d 762, 768-769 (Sth Cir. 1967) ; Schill Steel Products, Inc., 
161 NLRB 939, 941 (1966). 

48 Fibreboard Paper Products Corp. v. N.L.R.B., 379 U.S. 203, 216- 
217 (1964) ; Leeds & Northrup Co., 162 NLRB 987, 988 (1967), enf’d. 
391 F.2d $74, 879-880 (3rd Cir. 1968) ; American Fire Apparatus Co., 
160 NLRB 1318, 1319 (1966), enf’d. 380 F.2d 1005, 1006-1007 (8th 
Cir. 1967); American Smelting & Refining Co., 167 NLRB 204, n. 2 
(1967). 

48 M.F.A. Milling Co., 170 NLRB No. 111 (1968). 
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cases frequently require a compensatory remedy to prevent 
the wrongdoing employer from profiting from his viola- 
tion? A similar concern in Section 8(a) (3) cases precludes 
the violator from shifting the consequences of Board delay 
on to the employees.“® Where relevant, the Board uses a 
collective bargaining agreement as the measure of the eco- 
nomic loss inflicted by the unfair labor practice.“® The 
difficulty in determining the precise nature or amount of 
employee loss has not deterred the Board. It has always 
tried to find some reasonable basis for approximating the 
losses, and placed the burden on the wrongdoer to prove 
the qualifying or mitigating circumstances.” And, in 
other areas, the Board has evaluated the effectiveness of 
its remedies and has sought to align them with new insights 
and developments in industrial relations.” 


In stark contrast, the Board has held firmly to the same 
refusal to bargain remedy that it devised in 1935-1936: 


47 Leeds & Northrup Co. v. N.L.R.B., 391 F.2d 874, 880 (3rd Cir. 
1968) ; Hooker Chemical Corp., 186 NLRB No. 49, TXD at pp. 12-13 
(1970) ; A. H. Belo Corp., 170 NLRB No. 175, TXD at pp. 19-20 
(1968), enf’d. 411 F.2d 959 (5th Cir. 1969). 


48 N.L.R.B. v. J. H. Rutter-Rex Mfg. Co., 396 U.S. 258, 264-265 
(1969). 

49 Fibreboard Paper Products Corp. v. N.L.R.B., 379 US. 203, 216- 
217 (1964); Hen House Market No. 3, 175 NLRB No. 100 (1969), 
enf’'d. 428 F.2d 133, 136-138 (8th Cir. 1970) ; Petrolane-Franklin Gas 
Service, Inc.» 174 NLRB No. 88, TXD at pp. 23-24 (1969). 

50 The Buncher Co., 164 NLRB 340 (1967), enf'd. 405 F.2d 787 
(3rd Cir. 1968) ; American Fire Apparatus Co. v. N.L.R.B., 380 F.2d 
1005, 1006-1007 (8th Cir. 1967) ; F. W. Woolworth Co. v. N.L.R.B., 
121 F.2d 658, 662-663 (2nd Cir. 1941). 

51 F. W. Woolworth Co., 90 NLRB 289 (1950) ; Isis Plumbing and 
Heating Co., 138 NLRB 716 (1962), principle affirmed in International 
Brotherhood of Operative Potters v. N.L.R.B., 116 U.S.App.D.C. 35, 
38-39, 320 F.2d 757, 760-761 ( 1963); A.P.W. Products Co., Inc., 137 
NLRB 25 (1962), enf’d. 316 F.2d 899 (2nd Cir. 1963) ; Elson Bottling 
Co., 155 NLRB 714 (1965), enf’d. as modified, 379 F.2d 223 (6th Cir. 
1967) ; American Mfg. Co., 167 NLRB 520, 522-523 (1967). 
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cease and desist from refusing to bargain and, affirmatively, 
to bargain with the union. See Delaware-New Jersey Ferry 
Co., 1 NLRB 85, 96 (1935) ; St. Joseph Stockyards, 2 NLRB 
39, 56 (1936). Despite the almost universal recognition that 
this is not now an adequate remedy,” the Board majority 
is unwilling to make a try at improving its 8(a) (5) orders. 
It is apparent that the Board majority is content to aban- 
don meaningful enforcement of the duty to bargain with 
nothing more than a promise of “procedural reform’? (J.-A. 
240). Petitioner submits that effective enforcement of this 
‘core’? duty in the critical, initial bargaining situation 
should receive priority in the administration of the Act. 
Petitioner believes that the Board’s inaction results from 
its failure (1) to recognize or fully appreciate the hard 
economic realities of employer refusals to bargain, and (2) 
to coordinate employee bargaining rights with other statu- 
tory policies. 


B. The Board Overlooks the Economic Consequences 
of the Company’s Unlawful Refusal to Bargain. 


1. Economic data substantiate that employer 
gains and employee losses result from a refusal to 
bargain. 


It is unfortunate that courts must be called upon to 
direct the Board’s attention to industrial realities. A full 
appreciation of those realities is the essence of the Board’s 


52 See “Administration of the Labor-Management Relations Act by 
the NLRB”, Subcommittee on NLRB (Pucinski, Chairman) of the 
House Committee on Education and Labor, 87th Cong., Ist Sess. 
(Comm. Print 1961), pp. 1-2; Ross, The Labor Law in Action (1966) , 
p- 2; Comment, “NLRB Remedial Orders: A Permissive Voice in Sub- 
stantive Collective Bargaining?”, 65 Northwestern L.Rev. 441, 443- 
444 (1970); Wolkinson, “The Remedial Efficacy of NLRB Remedies 
in Joy Silk Cases”, 55 Cornell LRev. 1, 32-33 (1969) ; Comment, “The 
H. K. Porter Experiment in Bargaining Remedies: A Study in Black 
and Wright”, 56 Va.L.Rev. 530, 531-532 (1970). 
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-“expertise”’ and the underlying reason for its existence.™ 
The Board majority in Ezx-Cell-O asks ‘‘ Who is to say - - ate 

, what are the likely consequences of collective bargaining 

" (J.A. 239). Petitioner submits that the Act imposes some 
responsibility on the Board to provide meaningful answers 
to this and other aspects of the pressing remedial deficiency 
in Section 8(a)(5) cases. It is no answer to ship the prob- 
lem back to Congress. 


It is clear that Congress recognized the economic impact 
' of employee organization and bargaining when it adopted 
' gollective bargaining as the means for achieving industrial 
peace. In its statement of findings and policy (Section 1 
of the Act) Congress declared : 


ers of the right of employ- 
y some employers to 
ining lead to 
unrest, 
i 
tion of employm 
stantially to impai 
flowing from or into the 


The inequality of bargaining power between employ- 
ees who do not possess full freedom of association or 
actual liberty of contract, and employers who are orga- 
nized in the corporate or other forms of ownership 
association substantially burdens and affects the flow 
of commerce, and tends to aggravate recurrent busi- 
ness depressions, by depressing wage rates and the 


83 “(Where courts were unable to inform themselves about the com- 
plexities of modern industry, agencies were to collect data and fashion 
remedies for unique problems in many different segments of an indus- 
trial society.” Bernstein, “The NLRB’s Adjudication—Rulemaking 
Dilemma Under the Administrative Procedure Act”, 79 Yale L.J. 571, 
572 (1970). See also the views of Senator Robert Wagner quoted in 
Keyserling, “The Wagner Act: Its Origin and Current Significance”, 
29 Geo.Wash.L.Rev. 199, 223-224 (1960). 
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purchasing power of wage earners in industry and by 
preventing the stabilization of competitive wage rates 
and working conditions within and between industries. 


Experience has proved that protection by law of the 
right of employees to organize and bargain collectively 
safeguards commerce from injury, impairment, or in- 
terruption, and promotes the flow of commerce by re- 
moving certain recognized sources of industrial strife 
and unrest, by encouraging practices fundamental to 
the friendly adjustment of industrial disputes arising 
out of differences as to wages, hours, or other working 
conditions, and by restoring equality of bargaining 
power between employers and employees.™ 


The Congressional judgment on the overall economic im- 
pact of collective bargaining has been substantiated by the 
empirical studies of economists.* On the basis of existing 
studies and his own analysis, economist H. Gregg Lewis 
concluded ‘‘... that ‘normally’—that is, apart from periods 
of unusually rapid inflation—the effect of unionism on the 


% Senator Wagner insisted on this policy statement, since the 
“_ _ . central argument for his bill was always on general economic and 
social grounds. He never valued the measure primarily as a mere 
weapon for negating industrial strife, but rather as an affirmative 
vehicle for the economic and related social progress to which his life- 
long efforts were devoted”. Keyserling, “The Wagner Act: Its Origin 
and Current Significance”, 29 Geo.Wash.L.Rev. 199, 218 (1960). 
Although the Act has been amended several times since 1935, its origi- 
nal policy statement remains intact. 


55 These studies were concerned with observable facts, not with eco- 
nomic theories or models of wage determination. Petitioner does not 
expect the Board to become involved in the economists’ struggle with 
wage theory. Section 4(a) of the Act prohibits the Board from employ- 
ing “individuals for the purpose of . . - economic analysis.” But that 
Section provides no excuse for ignoring the factual observations and 
conclusions of economists. Nor would it preclude the Board from con- 
sidering economic data presented by parties in an adversary or rule- 
making proceeding. See Bernstein, “The NLRB’s Adjudication—Rule- 
making Dilemma Under the Administrative Procedure Act”, 79 Yale 
LJ. 571, 576-578 (1970). 
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average wage of all union workers relative to the average 
wage of all nonunion workers was at least 10 per cent.”’ 
Unionism and Relative Wages in the United States (1963), 
pp. 190-191. See also pp. 4-5, 193-194, 222.5 Similarly, 
Albert Rees estimated that ‘‘. . . the average effects of all 
American unions on the wages of their members in recent 
years would lie somewhere between 10 and 15 per cent.”’ 
The Economics of Trade Unions (1962), p. 79.57 Dr. Harold 
M. Levinson made an exhaustive study of bargaining in 
six west-coast industries during 1945-1962. Determining 
Forces in Collective Wage Bargaining (1966). He con- 
cluded that ‘‘. . . the most important finding that emerged 
from these empirical studies was that unionism did appear 
as an important force influencing the rate of change of 
wages and that, at least during certain periods of time, 
collective bargaining had generated wage outcomes differ- 
ent from what would be expected under nonunion condi- 
tions.’’ Id. at p. 15. 


Further support for the positive impact of collective 


bargaining is found in data compiled by the Department 
of Labor’s Bureau of Labor Statistics. The BLS makes a 
union-nonunion comparison of earnings in some of its In- 


%6 This estimate was based solely on straight-time hourly earnings 
(Id. at p. 10), and thus does not include the unions’ success in obtain- 
ing greater “fringe” benefits, such as shift differentials, premium pay, 
paid vacations and holidays, health, welfare, and pension plans. 

Lewis found collective bargaining’s greatest impact came during the 
depression when unions were able to prevent wage cuts. Id. at pp. 4, 
193-194, 222. 


57 It should be noted that Rees and Lewis represent a school of eco- 
nomic thought which is not exactly enthusiastic about the economic 
impact of unions. See Milton Friedman, “Some Comments on the Sig- 
nificance of Labor Unions for Economic Policy”, The Impact of the 
Union (Wright Ed., 1951), pp. 204-234. Friedman himself estimated 
that unions were able to raise earnings 15 per cent in organized sectors 
of the labor force. Id. at pp. 215-216. This was thought to dispel the 
“exaggerated” role of unions in wage determination. Id. at pp. 221-226. 
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dustry Wage Surveys ® and Current Wage Developments.” 
An analysis of 1960-1965 BLS data for 23 manufacturing 
industries revealed that the union wage exceeded the non- 
union wage, on average, by 18 per cent. Vernon T. Clover, 
‘¢Compensation in Union and Nonunion Plants, 1960-1965,”’ 
21 Industrial & Labor Relations Review 226 (1968). Clover 
found ‘‘[t]his highly prevalent condition of higher wages 
in union than in nonunion plants is emphasized by the fact 
that it not only was found in nearly all regional surveys, 
but also existed under a variety of conditions involving 
[a number of] regional differences. ...”? Id. at 227. He 
concluded that ‘‘. . . unions caused higher straight-time 
monetary wage rates than would have existed if there had 
been no unions.”’ Id. at 229.° He also found that unions 
were more effective in getting increased fringe benefits. Id. 
at 230-231, 233. In sum, ‘‘[bJoth common sense and a 
substantial body of statistical evidence suggest that trade 


58 See e.g. Men’s and Boys’ Shirts, October 1968, BLS Bulletin No. 
1659 (1970), pp. 2, 7, 8; Wood Household Furniture, October 1968, 
BLS Bulletin No. 1651 (1970), pp. 2, 11-13. 


5° See e.g. BLS Current Wage Developments No. 269 (May 1, 1970), 
pp. 33, 36-39, 43. And see, Kinyon, “Wage Developments in Manufac- 
turing, 1969”, 93 Monthly Labor Review No. 7 (1970), 35-39. 

The BLS defines “union” establishments as “. . . those in which a 
majority of the production and related workers are covered by union 
agreements.” BLS Current Wage Developments No. 269, at p. 32. 


60 A less explicit conclusion as to the union-nonunion significance of 
the BLS data can be found in Weiss, “Concentration and Labor Earn- 
ings”, 56 American Economic Review 96, 114-116 (1966). However, 
Weiss was focusing primarily on the effect that industrial concentration 
had on wages rather than the union-nonunion variable. Id. at 97-98. 


61 See also, Arnold Strasser, “The Changing Structure of Compen- 
sation”, 89 Monthly Labor Review 953, 957-958 (1966). 

The BLS estimates that supplementary “fringes” (ie., over and 
beyond straight-time pay) amount to about 20 percent of total em- 
ployee compensation. See Alvin Bauman, “Measuring Employee Com- 
pensation in U.S. Industry”, 93 Monthly Labor Review No. 10 (1970), 
17, at 23; BLS Handbook of Labor Statistics 1970, p. 278. 


32 


unions raise the wages of the workers covered by collective 
bargaining agreements.”? Rees and Schultz, Workers and 
Wages in an Urban Labor Market (1970), p. 181.2 


Petitioner submits that the above economic data convinc- 
ingly establish that, overall, collective bargaining does 
make a difference, that unions do generally achieve a boost 
in wages and benefits for the employees they represent.* 
There is nothing speculative here. The hard, economic real- 
ities as to collective bargaining should permit a particular 
union to prove that its bargaining also has a positive im- 
pact, that its experience in initial bargaining situations 
indicates a high likelihood of increased labor costs for a 
particular employer unlawfully refusing to bargain. To 
deny unions that opportunity for proof, as the Board ma- 
jority has done, is to reduce all unions to zero effectiveness. 
‘And that result flies in the face of the firmly established 
economic nature of collective bargaining. 


The initial organizing situation is significant in several 
respects. First, the union’s economic impact here is usually 


greater than the overall, long-term effects outlined above. 
“The introduction of collective bargaining into an industry 
or sector is likely to be associated with an initial rise in 
compensation. A successful organizing campaign calls for 
substantial wage increases for the newly organized. A 
union typically confronts management with a new opera- 
tional situation that may require considerable adjustment, 


62 Jt has also been recognized that the “threat” of collective bargain- 
ing induces many unorganized employers to raise their wages in order 
to forestall or avoid unionization. See Reynolds, Labor Economics and 
Labor Relations (Sth Ed. 1970), p. 622; Rees & Schultz, Workers and 
Wages in an Urban Market (1970), pp. 45-46. This “threat” effect 
tends to understate collective bargaining’s true impact on wage rates 
in an industry. Reynolds, supra, at p. 622. 

3 Recognition of this impact is also reflected in certain management 
tirades against union economic power and “cost-push” inflation. Peti- 
tioner doubts that the word “speculative” ever appears in this context. 
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and these circumstances are likely to produce large wage 
and benefit increases in negotiations.’? Bok & Dunlop, 
Labor and the American Commumity (1970), p. 288. See 
also Paul H. Douglas, Real Wages in the United States, 
1890-1926 (1930), pp. 562-564. Studies by Philip Ross 
showed that about 86 percent of all newly certified unions 
were successful in obtaining bargaining agreements. The 
Labor Law in Action (1966), pp. 12, 16. And the Ross in- 
vestigation of some 150 Automobile Workers’ first bargain- 
ing situations revealed a median increase in wage-fringe 
benefits of 25 cents an hour, or 8 per cent (UAW brief 
before NLRB in Ex-Cell-O, pp. 13-14, and Appendix C). 


The first bargaining situation also isolates the union as 
a causative factor. The other items that enter into wage 
determination—labor productivity and skills, level of un- 
employment, employer’s size, product market, and geo- 
graphical location, and the like—are not likely to vary over 
the relatively short period of initial organization and con- 
tract negotiation.“ Thus, the union can rightfully claim 
credit for any increased wages and benefits achieved in the 
first agreement. 


The fact that collective bargaining has this substantial 
impact at the outset is not lost on the employees or em- 
ployers. ‘‘Workers at many newly organized establish- 
ments, private or public, are relatively low paid; this very 
state of affairs may have helped to induce organization.’’ 
Bok & Dunlop, Labor and the American Community (1970), 
p. 288. In a recent AFL-CIO survey, employees ranked the 
following as the top two reasons for voting for a union: 


In devising a “make-whole” remedy for the unlawful initial refusal 
to bargain, the Board need not be concerned with bargaining’s long- 
term impact on labor’s share of income relative to that of land and 
capital. Cf. St. Antoine, “A Touchstone for Labor Board Remedies”, 
14 Wayne Law Review 1039, 1046-1047 (1968). All that is involved 
is a short-term, dollar and cents comparison between collective bargain- 
ing and no collective bargaining. 
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‘<1, Union representation and collective bargaining ensure 
better pay and job security. 2. Improved fringe benefits 
such as pensions, holidays and sick leave.’? William L. 
Kircher, ‘‘Yardstick for More Effective Organizing,’’ 76 
American Federationist No. 3, p. 21, at p. 23 (1969).°° These 
factors were undoubtedly present in this case. Many of 
the Company’s employees were earning $1.25 and $1.35 an 
hour (J.A. 130), substantially below the benefits Union 
representative Moreth showed them in the Union’s area 
contract (J.A. 84, 156). 


Employers are not quite as open about admitting the 
big impact that initial bargaining has on their labor costs. 
However, a recent study revealed a number of employers 
who committed other severe unfair labor practices in refus- 
ing to bargain, and who litigated these violations “against 
the advice of their attorneys, because they found it [eco- 
nomically] advantageous to do so. *** Thus, for many 
employers, the process of litigation becomes a business 
proposition.’? Wolkinson, “The Remedial Efficacy of 
NLRB Remedies in Joy Silk Cases,”’ 55 Cornell L. Rev. 1, 
$2 (1969). One employer interviewed in this study stated: 
“‘For five years I was able to run the business without 
even talking or negotiating in any way with the union. This 
itself saved me $100,000.’? Id. at p. 32, n. 88. Thus, the 
initial refusal to deal with a union is often motivated by 
a cold calculation of the added labor costs resulting from 
collective bargaining. From the employer’s point of view, 
there is clearly nothing prohibitively speculative about that 
calculation.” 


An unlawful refusal to bargain thus has definite eco- 


65 Also reported in BNA Labor Relations Yearbook 1969, pp. 421, 423. 

66 See also, Ross, The Government as a Source of Union Power 
(1965), p. 243: “In short, an employer who persists in out-and-out 
opposition to collective bargaining in the form of violations of the law 
runs certain risks, but those risks are ordinarily known and measur- 
able.” 
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nomic consequences for both employers and employees. The 
cost savings gained by the employer from the violation is 
precisely the loss in earnings inflicted on the employees. 
Usually, both the attempt to exercise the bargaining right 
and its ultimate frustration are economically motivated. In 
addition, the present record establishes an extremely high 
probability that this Union’s bargaining does in fact pro- 
duce increased wages and benefits. The undisputed facts 
show that the Union’s uniform first contract experience is 
to negotiate newly organized employers up to the prevailing 
wage scale in the Union’s area-wide agreement. The Com- 
pany’s wages were substantially below that scale. Thus, 
Congress, economists, employees, unions, employers and the 
evidence in the present case all recognize and substantiate 
the fact that a refusal to bargain has a direct, dual, mone- 
tary impact: profit to employer and loss to employees. 


It is not clear whether the Board majority shares this 
comprehension of the economic realities. The majority 
opinion in Ez-Cell-O makes passing reference to employee 


‘‘frustration,’’ diminution of ‘‘bargaining strength,’’ and 
‘loss of benefits.’? (J.A. 234, 237, n. 7). If that consti- 
tutes a recognition of the economic consequences of the 
violation, Section 10(c) clearly imposes an obligation to 
undo those consequences. See discussion supra. The ma- 
jority’s failure to even attempt a restoration of the eco- 
nomic harm through a compensatory remedy thus indicates 
that the Board has omitted or overlooked the economic 
realities of collective bargaining. Such an oversight under- 
cuts the validity of Board policy determinations. ‘“When 
the Board does make policy, it should base its decision on 
the realities of industrial relations: indeed that was the 
major reason for creating the Board. Only thus can it 
fashion rules of conduct that promote healthy labor rela- 
tions and reduce rather than stimulate litigation.’? Bern- 
stein, ‘‘The NLRB’s Adjudication—Rulemaking Dilemma 
under the Administrative Procedure Act,’? 79 Yale LJ. 
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571, 574-575 (1970). Unfortunately, but predictably, the 
Board’s Ex-Cell-O position will serve only to encourage 
lengthy litigation of frivolous employer defenses. 


2. Litigation delays aggravate the economic 
harm to employees resulting from the refusal to 
bargain. 


The problem of delay in Board proceedings has been 
around for some time.” The Board has made some prog- 
ress in reducing delays.” Petitioner appreciates those 
efforts and the Board’s attempts to further expedite its 
case handling. Petitioner’s complaint lies in the Board’s 
failure to recognize the irreducible and especially harmful 


on Labor-Management Relations 
Law, “The Organization National Labor Relations 
Board” (Archibald Cox, 
and Public Welfare, S. Doc. 
1-8; James M. Landis, “Report on 
dent Elect,” Submitted by Chairman 
trative Practice and Procedure to the 
86th Cong. 2nd Sess. (Comm. Print 1 
of the Labor-Management Relations Act by the NLRB, 
on NLRB (Pucinski, Chairman) of the House Committee on Education 
and Labor, 87th Cong. Ist Sess. (Comm. Print 1961), p. 1 (“The sub- 
committee finds that there is an unconscionable delay in the processing 
of unfair labor practice cases which renders final Labor Board decisions 
almost nugatory and futile”). 
68 The median time to p 
sion has 
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effects of delay in refusal to bargain cases—effects which 
could be substantially curbed, if not eliminated, by a com- 
pensatory remedy. 


As noted above, the refusal to bargain results in a cost 
savings to the employer, a savings which is exacted from 
the employees’ loss of bargaining rights. This economic 
advantage from the violation continues for as long as the 
employer is able to postpone his legal duty to bargain with 
the union. The conventional, prospective-only remedy 
attaches no consequences whatsoever to this delay (often 
deliberate) of the bargaining obligation. Rather, since the 
employer achieves increasing profits from the delay, Board 
processes provide an incentive to litigate any and every 
“defense”? for as long as possible.” Delay also operates 
to undermine employee support for the union, with the 
result that the ‘‘. . . employer may reap a second benefit 
from his original refusal to comply with the law: he may 
continue to enjoy lower labor expenses after the order to 
bargain either because the union is gone or because it is 
too weak to bargain effectively.”” Twidee Products, 138 
US. App.D.C. 249, 255, 426 F.2d 1243, 1249 (1970). This 
additional debilitating effect of the refusal to bargain is 
amply documented by Professor Ross in his studies: The 
Government as a Source of Union Power (1965), pp. 201- 
202; The Labor Law In Action (1966), pp. 6, 16-17, 111-112. 


The inevitable by-product of the profit-from-delay phe- 
nomenon is a growing number of Section 8(a)(5) cases 


69 As one commentator phrased it, a strong, determined employer 
“ _ . can use delaying tactics as a formidable weapon in his anti-union 
drive. Because unionization would raise wages and loosen his economic 
grip upon his employees, such an employer finds it profitable to damage 
the union and to protract the damage as long as possible. Procedural 
slowness is thus the key to his success.” Comment, “Toward Remedying 
Deliberate Unfair Practices under Section 8(a) of the NLRA: An In- 
quiry into the Pathology of the Wilful Violator”, 17 UCLA L.Rev. 602, 
613 (1970). 


38 


added to Board and court dockets. As this Court pointed 
, out, ..- the present posture of the Board encourages 
frivolous litigation not only before the Board, but in the 
reviewing courts.”? Tiidee Products, 138 U.S. App.D.C. 
249, 255-256, 426 F.2d 1243, 1249-1250 (1970). Scholars 
have noted that ‘‘[mJany factors have contributed to the 
_ steep rise in section 8(a) (5) cases, but the principal cause 
~ has been the ineffectiveness of the Board’s traditional reme- 
dies to curb and rectify abuses.” Comment, ‘‘The H. K. 
' Porter Experiment in Bargaining Remedies: A Study in 
' Black and Wright,’ 56 Va.L.Rev. 530, 531 (1970). Con- 
gress has also sought to alert the Board to the problem: 


The subcommittee finds that a partial reason for the 
caseload, and hence the delay in unfair labor practice 
eases, lies in the inadequate remedies of the Labor 
Board. Labor Board orders constitute in many situa- 
tions no more than a ‘“‘slap on the wrist.’’ They consti- 
tute, in the words of one witness, ‘‘a license fee for 
union busting.’”’ The subcommittee recommends that 
the Labor Board reconsider the problem of ‘‘remedies”’ 


with an eye to taking the profit out of unfair labor 
practices.” 


Undeterred by this pointed criticism, the Board majority 
continues to encourage delay by entering its conventional, 
$4-year-old, 8(a) (5) remedy. 


In Ex-Cell-O, the majority asserts that the answer lies 
not in effective remedies, but in ‘ ‘procedural reform’’, prom- 
ising high priority in processing 8(a)(5) cases and ‘‘full 
resort?’ to the injunctive relief available under Sections 


70 See also, Ross, The Labor Law in Action (1966), p. 2: “The major 
shortcoming of the NLRB lies in its failure to adopt adequate and 
realistic remedies in those cases where the employer has unmistakably 
demonstrated a continuing intent to frustrate the Act.” 

71 “Administration of the Labor-Management Relations Act by the 
NLRB”, Subcommittee on NLRB (Pucinski, Chairman) of the House 
Committee on Education and Labor, 87th Cong. Ist Sess. (Comm. 
Print 1961). 
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10(j) and (e) (J.A. 240). The ‘‘high priority’? promise 
1s robbed of much meaning by the set of priorities for case 
handling required by the statute. Sections 10(1) and (m) 
of the Act establish seven categories of unfair labor prac- 
tices that take precedence over Section 8(a)(5) and other 
cases. Seeking injunctions under Sections 10(j) and (e) 
of the Act is a more realistic approach, 7f the Board uses 
it. Section 10(j) injunctions are a valuable tool for 
8(a)(5) violations, especially the willful, flagrant variety. 
See, Wolkinson, ‘‘The Remedial Efficacy of NLRB Reme- 
dies in Joy Silk Cases,’’ 55 Cornell L.Rev. 1, 37-39, 42-43 
(1969).72 However, there is reason to be skeptical of any 
promise of substantial relief under 10(j). In the first place, 
the Board has made similar promises before and then pro- 
ceeded to use the 10(j) injunction procedure ‘‘at a snail’s 
pace.’? Wolkinson, supra, at p. 37. Thus, the NLRB held 
out hope for expanded use of 10(j) injunctions in the early 
1960’s; and the number of 10(j) petitions filed went from 
5 in fiscal 19607 to 16 in fiscal 1968. There were 4,097 
charges of 8(a)(5) violation in fiscal 1968.* In short, 
“‘[g]reater use of this [10(j)] remedy has been promised 
on occasion, but that promise has remained largely unful- 
filled.’ Note, ‘‘A Survey of Labor Remedies,’’ 54 Va.L.Rev. 
38, 71 (1968). In addition, the courts have imposed rather 
rigorous standards of proof,”* and the Board fails to obtain 


72 See also, Bok, “The Regulation of Campaign Tactics in Repre- 
sentation Elections Under the National Labor Relations Act”, 78 Harv. 
38, 132 (1964). . 

73 25th NLRB Annual Report, p. 199. Four of the five petitions were 
filed against union violations. Ibid. 

7 33rd NLRB Annual Report, p. 242. See also the chart in Wolkinson, 
supra, 55 Cornell L.Rev. at 38, n. 101. 

75 33rd NLRB Annual Report, p. 203. 

78 Angle v. Sacks, 382 F.2d 655, 660 (10th Cir. 1967); Minnesota 
Mining and Manufacturing Co. v. Meter, 385 F.2d 265, 270-272 (8th 
Cir. 1967); McLeod v. General Electric Co., 366 F.2d 847, 849-850 
(2nd Cir. 1966). 
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an injunction or settlement in roughly one third of the cases 
it does initiate. See Wolkinson, supra, 55 Cornell L.Rev. 1, 
38, n. 101 (1969). The Board’s use of temporary relief 
under Section 10(e) is also limited,” and its win percentage 
probably less than that for 10(j) injunctions. See V LR.B. 
vy. Aerovoz Corp., 389 F.2d 475, 477 (4th Cir. 1967); 
N.L.RB.B. v. Beverage-Air Co., 391 F.2d 255, 256 (4th Cir. 
1968); N.L.R.B. v. Sagamore Shirt Co. (D.C. Cir., unre- 
ported order of February 1, 1968 in No. 21,369). 


None of the procedural improvements really reach the 
heart of the problem—the employer’s profit from delay. 
Until that incentive to litigate is removed, the Board’s 
10(j)-10(e) approach will have minimal success in coping 
with the growing number of willful violators using deliber- 
ate delaying tactics. In short, the injunction is a valid 
remedial device for 8(a) (5) violations when used to rein- 
force a compensatory remedy. Wolkinson, supra, 55 Cornell 
L.Rev. 1, 42-43 (1969). By itself, the 10(j)-10(e) approach 
is weak medicine.” 


C. The Board Fails to Coordinate the Policy of En- 
couraging Collective Bargaining with Other Statutory 
Policies. 


As noted above, the Board majority in Ez-Cell-O acknowl- 
edged the employee losses and frustrations flowing from the 
8(a)(5) violation. It then rejected an adequate remedy to 
safeguard those employee interests in favor of safeguard- 
ing the employer’s procedural right of judicial review and 
his freedom of contract (J.A. 235-240). This is hardly 
coordination of the statutory policies. Indeed, the Board 
has turned the statute on its head: enforcement of the obli- 


77 Nine applications for 10(e) relief were filed in fiscal 1968. 33rd 
NLRB Annual Report, p. 242. 

78 The Ex-Cell-O majority admits that “current remedies of the Board 
designed to cure violations of Section 8(a) (5) are inadequate.” (J.-A. 
234). 


41 


gation to bargain collectively, the ‘‘core of the Act,’’™ has 
been made subservient to procedural or contractual inter- 
ests of the wrongdoing employer. 


There is no right to endlessly litigate ‘‘sham’’ issues. 
The Board should not permit judicial review of frivolous 
defenses to override the employees’ right to a meaningful 
enforcement of their bargaining right. Tiidee Products, 
138 U.S. App.D.C. 249, 255-256, 426 F.2d 1243, 1249-1250 
(1970). The Board’s assertion that the blatant violation 
and absurd defense of the Company here cannot be distin- 
guished from the genuine, good faith reasons that may 
exist for resorting to the Board and courts in other cases 
(J.A. 237) is patently untenable. The courts have made 
such distinctions; ® and the Board is no less qualified to 
do so. In fact, the frivolous-debatable determination is 
closely akin to the ‘‘substantial and material factual is- 
sues’’ test the Board applies to post-election requests for 
hearings.*: And finally it should be noted that the ‘‘techni- 
cal’? refusal to bargain, committed solely to test a repre- 
sentation issue, plays ‘‘a relatively negligible role’’ in the 
total number of 8(a)(5) cases. Ross, The Labor Law in 
Action (1966), p. 55. At the very least, the Board should 
implement employee rights where there is no employer good 
faith pursuit of Board and court review, where such litiga- 
tion is purposefully resorted to solely for its delay. A com- 
pensatory remedy in this situation does not single out ‘bad 
faith’? employers for a ‘‘punitive’’ remedy.™ It merely 

79 Tiidee Products, 138 U.S.App.D.C. 249, 255, 426 F.2d 1243, 1249 
(1970). 

80 Tiidee Products, 138 U.S.App.D.C. 249, 426 F.2d 1243 (1970) ; 
United Steelworkers of America (Quality Rubber Mfg. Co.) v. N.L.RB., 

—U.S.App.D.C. —, 430 F.2d 519 (1970); NLRB. v. Smith & 
Wesson, 424 F.2d 1072 (1st Cir. 1970). 

81 NLRB Rules and Regulations, Series 8, Section 102.69(c), 29 CFR 
§ 102.69(c). See also N.L.R.B. v. Joclin Mfg. Co., 314 F.2d 627, 631- 
632 (2nd Cir. 1963). 

82 See St. Antoine, “A Touchstone for Labor Board Remedies”, 14 
Wayne L.Rev. 1039, 1042-1044 (1968). 
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takes into account the added dimension (almost a separate 
8(a)(5)) to this type of refusal to bargain, namely, delib- 
erate delay. Consideration for this extra facet of the viola- 
tion clearly calls for some relief. This minimum applica- 
tion of the compensatory remedy has been upheld by this 
Court. See cases cited supra p. 24. 

Although not involved in this proceeding, even good faith 
employer litigation should not be paid for by the employ- 
ees whose collective bargaining rights have been violated 
to their economic detriment. An accommodation of the pro- 
cedural rights of employers and the substantive rights of 
employees is appropriate for a coordinated implementation 
of statutory policies.* The honest, but erroneous, refusal 
to bargain has the same economic effects as the willful, 
flagrant violation. The employee losses in compensation 
and employer savings in labor costs are not diminished by 
the ‘‘good faith”? reasons for violating the Act. It would 
seem highly inequitable to require the innocent employees 
to shoulder the entire economic burden when the employer’s 
‘‘debatable’’ defense is ultimately proven wrong. Indeed, 
‘<Ti]t seems entirely fair that the employer, rather than the 
employees, should bear the risk of his [the employer’s] 
mistake. This is no different from any other litigation in 
which losses may occur or accumulate because one party 
insists upon rights that turn out to be nonexistent.”’ St. 
Antoine, «A Touchstone for Labor Board Remedies,’’ 14 
Wayne L.Rev. 1039, 1044 (1968). See also, Note, ‘cAn 
Assessment of the Proposed ‘Make-Whole’ Remedy in 
Refusal-to-Bargain Cases,”’ 67 Mich. L.Rev. 374, 386-387 
(1968). 


83 The concern evidenced for the employer’s right to judicial review 
is to be contrasted with the apparent indifference to the very substantial 
problems unions have in obtaining court review of NLRB representation 
rulings against them. See Goldberg, “District Court Review of NLRB 
Representation Proceedings”, 42 Indiana L.J. 455, 502-507 (1967). 
There is no way a union can get into court merely by refusing to comply 
with a Board representation decision. 
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The employer who in good faith seeks Board and court 
rulings on his defenses can take several steps to anticipate 
monetary liability for his refusal to bargain. For example, 
it has been suggested that employers set up a contingency 
reserve. St. Antoine, supra, 14 Wayne L.Rev. 1039, 1044 
(1968). Another solution would be for an employer to 
commence a conditional type of bargaining, limited to the 
economic terms of employment, while taking his case to 
court. The employer could properly deal with the union 
on matters of wages, hours, fringe benefits, and the like, 
without recognizing the union as the legally authorized 
employee representative. His legal reservation should not 
preclude good faith bargaining on job conditions for em- 
ployees during the time it takes to get a final court decree. 
If the court upholds the employer’s position, he will then 
be free to take whatever action he wishes on any condition- 
ally negotiated employment term. However, if the court 
finds a duty to bargain has arisen in the past, the employ- 
er’s interim economic bargaining likely will have eliminated 
the basis for imposing a compensatory remedy.* So long 
as the employer does not recognize the union as the full, 
statutorily authorized, bargaining agent, there is nothing 
unlawful in such a temporary, conditional, economic ar- 
rangement.®* It is in essence what the Board seeks to ac- 
complish in petitions for temporary relief under Section 
10(j) and 10(e). And, at times, employers and unions have 
worked out such conditional bargaining agreements on 
their own. If the Board wished to pursue this approach, it 
might devise some sort of ‘‘consent-to-conditional-bargain- 
ing’’ agreement. Those employers genuinely seeking court 
review would have no objection to entering into such an 
agreement; and those deliberately using review for delay 


* Clearly, sham or surface bargaining would not suffice. 

85 See Retail Clerks International Association v. Lion Dry Goods, Inc., 
369 US. 17 (1962). Cf. Retail Clerks International Association v. Mont- 
gomery Ward & Co., 316 F.2d 754, 757 (7th Cir. 1963). 
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would properly be required to compensate their employees 
for the losses sustained as a result of that delay. 


Petitioner also believes that the statutory policy of free- 
dom of contract can and should be accommodated to a 
remedial implementation of employee rights. This policy 
is part of the overall definition of the duty to bargain set 
forth in Section 8(d).® The legislative history indicates 
that Congress meant to curb Board inferences of ‘‘bad 
faith’? from an employer’s unwillingness to make conces- 
sions or to agree to union proposals in negotiations. See 
H.R. Rept. No. 245, on H.R. 3020, I Legis. Hist. of the 
LMRA 292 (1947) at 310-312; Senate Rept. No. 105 on Ss. 
1126, I Legis Hist. of the LMRA 407 (1947) at 430; House 
Conf. Rept. No. 510, I Legis. Hist. of the LMRA 505 
(1947) at 538. Thus, by its terms and its legislative 
history, Section 8(d) applies to the parties’ negoti- 
ating conduct after bargaining begins. The right to 
disagree or to bargain ‘‘hard”’ arises once the employer 
has recognized his duty to bargain and begun negotiating. 
It is not a right to avoid bargaining or to erode the remedy 
for failing to do so. It would be anomalous if an employer 
could evade the consequences of breaching his duty to bar- 
gain by pleading a right exercisable only upon acceptance 
of that duty. Petitioner knows of no cases interpreting 
Section 8(d) in this manner; rather, the courts have upheld 
the employer’s right not to agree only where he has recog- 
nized, and negotiated with, the union. See e.g. H. K. Porter 
v. N.L.R.B., 397 U.S. 99 (1970); N.L.R.B. v. American 


86 For the purposes of this section, to bargain collectively is the per- 
formance of the mutual obligation of the employer and the representa- 
tive of the employees to meet at reasonable times and confer in good 
faith with respect to wages, hours, and other terms and conditions of 
employment, or the negotiation of an agreement, or any question arising 
thereunder, and the execution of a written contract incorporating any 
agreement reached if requested by either party, but such obligation does 
not compel either party to agree to a proposal or require the making 
of a concession. 
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National Insurance Co., 343 U.S. 395 (1952) ; Steelworkers 
v. N.L.R.B., U.S. App.D.c. ——, —— F.2d —, 75 
LRRM 2790 (December 4, 1970). In the present case, the 
Company will be perfectly free to propose or deny any 
contract term as it sees fit. The compensatory remedy for 
its past 5 years of refusing to bargain will in no way inter- 
fere with the Company’s freedom to negotiate in the future. 


The government properly abstains from interference with 
private negotiations in established bargaining relationships. 
But where there is no such relationship and the employer is 
using unlawful tactics to avoid its establishment, complete 
abstention is no longer appropriate. Our national labor pol- 
icy is founded on two aspects of economic power: “We 
attempt to insulate employees from economic pressure 
affecting their decision whether or not to bargain collec- 
tively, but we build our scheme of collective bargaining on 
the foundation of economic power.’’ Lesnick, ‘‘Establish- 
ment of Bargaining Rights without an NLRB Election,” 
65 Mich. L.Rev. 851, 867 (1967). The Company here has 
inverted that ‘‘dual regime.’’ It has obliterated the em- 
ployees’ free selection of the Union with extensive economic 
threats, intimidation and discrimination, and then used the 
NLEB proceedings to corrode the employees’ economic base 
for launching collective bargaining. The Board majority 
in effect condones this unlawful conduct by the ineffective 
remedial action required of the Company. Virtually no 
consequences are imposed on the Company’s flagrant denial 
of employee rights and deliberate delay through litigation 
of frivolous defenses.®? Petitioner finds it difficult to be- 
lieve that the Board majority has ‘‘reasoned’’ itself into 
this distorted construction of the Act. Perhaps the major- 
ity was influenced by the commentators who argue that a 
compensatory remedy is too difficult to measure or admin- 
ister. See, Baier, ‘“‘Rights Under a Collective Bargaining 


87 Even the Notices of the violations fail to refer to the Company’s 
willful delay of five years (J.A. 195-196, 207) . 
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Non-Agreement: The Question of Monetary Compensation 
for a Refusal to Bargain,’’ 47 Journal of Urban Law 253, 
305-309 (1969) ; Note, ‘‘Monetary Compensation as a Rem- 
edy for Employer Refusal to Bargain,”’ 56 Georgetown 
L.J. 474, 513-515 (1968) ; Comment, ‘‘Recent Developments 
in the Creation of Effective Remedies Under the National 
Labor Relations Act,’’ 17 Buffalo L-Rev. 830, 839 (1968). 
In short, this may be a case of administrative timidity. 


Ill. The Board Can Devise a Workable “Make-Whole” Rem- 
edy that Reasonably Approximates Employee Losses with- 
out Imposing Contract Terms. 


It should first be noted that petitioner does not seek a 
compensatory remedy for spite or retribution against em- 
ployers or for the harm to the union as an institution.” 
The Union wants only to provide a lawful, peaceful means 
of bringing employers into early compliance with the Act. 


88 “On the other side of the matter, however, lay what the [Ex-Cell-O] 
majority thought were insuperable legal and practical obstacles to 
embarking upon the type of remedy which the Trial Examiner in this 
case had recommended. ... [A] majority of us concluded that we had 
no legal authority to impose this particular remedy and that there 
were serious practical problems which would lie in pursuing any such 
course.” (emphasis supplied). Remarks of NLRB Chairman Edward 
Miller, Ninth Annual Corporate Counsel Institute of Northwestern 
University Law School, BNA Daily Labor Report No. 196 (October 8, 
1970), D-1, at D4. 


89 The Union has suffered damage from the refusal to bargain not 
only in respect to its status at Zinke’s, but also in stiffer employer resist- 
ance to other organizing efforts resulting from awareness of Zinke’s 
success in beating the Union in 1966 and avoiding any meaningful reme- 
dial order. The damage is tangibly represented in organizing expenses 
and lost dues (the Union has a policy of not collecting dues until a 
contract is signed) . Petitioner does not specifically seek Court considera- 
tion of this aspect of the consequences of the violation. However, the 
Court may wish to direct the Board’s attention to it on remand. See 
Tiidee Products, 138 U.S.App-D.C. 249, 257, 426 F.2d 1248, 1251 
(1970). 
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The object is to encourage collective bargaining by remov- 
ing the profit from 8(a)(5) violations. That objective is 
furthered by a compensatory remedy for the employee 
losses, measurable as costs to the employer, that result 
from the employer’s unlawful denial of bargaining rights. 

A compensatory remedy limited to items that can be 
identified as labor costs falls far short of a complete award 
of general damages. It would consist primarily of such 
things as lost wages, paid holidays and vacations, premium 
pay, and contributions to health, welfare and pension funds. 
It would not reimburse employees for the loss of the many 
other economic advantages of collective bargaining simply 
because there is, as yet, no way to translate them into em- 
ployer costs. Thus, there will be no recompense for the 
denial of extra job security, seniority, a grievance proce- 
dure and arbitration, protection against contracting out, 
elimination of inequities in wages, job classifications or 
work schedules, and the like. Clearly, the proposed remedy 
does not represent ‘‘general damages,’’ and does not come 
close to making the employees ‘‘whole.’’ It merely seeks 
to remove the identifiable, measurable gain from the 
8(a)(5) violation and thereby encourage an early, good 
faith performance of the bargaining obligation. 

In devising this ‘‘make-whole’’ remedy, the NLRB need 
not presume that a bargaining agreement would in fact 
have been reached. All the Union asks is that the Board 
presume that the Company would have bargained in good 
faith as the law requires it to do. As a measure of what 
the Company has gained and the employees have lost by 
the Company’s refusal to bargain, the Union suggests that 
the Board look to the Union’s experience in good faith bar- 
gaining for first contracts with other employers.” 


% In part because good faith bargaining is the relevant base for com- 
puting the remedy, Petitioner contends that “bad faith” unilateral wage 
increases should not be used as offsets to the compensatory award. 
However, this and other technical aspects of administering the “make- 
whole” remedy can be squarely faced by the Board upon remand. 
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The Union was able to show in the present record that its 
bargaining with food store employers was conducted on a 
joint basis in the Beloit-Janesville area, and that newly 
organized employers, such as Zinke’s, were always nego- 
tiated up and into the joint negotiations for uniform area- 
wide wage scales and other contract terms (J.A. 116-122, 
124-127, 156). The Company failed to show any variation 
or special concessions from the prevailing area wage scale 
(J.A. 120-122, 124-127). The only variation among area 
employers was on time; occasionally it took four months 
to negotiate the first contract and sometimes an employer 
was given twelve months to “‘catch up’? to the contract 
scale (J.A. 117, 127). In the instant ease, given the Com- 
pany’s substantially lower wage rates and its ability to 
afford at least a 10-cent an hour unilateral increase (J.A. 
57), the Union’s prior experience in first contract bargain- 
ing establishes an extremely high probability that good 
faith bargaining with the Company would have produced 
the higher wages and benefits of the area contract. 


Several formulas or approaches can be used to convert 
this experience into monetary awards for the employees. 
First, the Board could compute the difference between the 
median Company wage-benefit level and the median wage- 
benefit level in the Union’s area-wide contract as of the 
date of the refusal to bargain—February 16, 1966. This 
cents-per-hour difference could then be awarded to the 
employees working in the unit according to their hours 
logged between violation and the start of good faith bar- 
gaining. Or the Board might compute a percentage factor, 
representing the median relative increase in earnings 
achieved in prior first contract negotiations. This percent- 
age factor could then be applied to each employee’s quar- 
terly earnings® during the compensatory period. Yet 


1 The method of computing back pay by calendar quarters was 
adopted by the Board in F. W. Woolworth Co., 90 NLRB 289 (1950), 
and approved in N.L.R.B. v. Seven-Up Bottling Co., 344 US. 344 
(1953). 
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another method would be to compute the lump sum differ- 
ence between the Company’s actual total labor costs and 
those required by the Union’s area agreements. This lump 
sum for each quarter would be divided pro rata among the 
employees in the unit.*? This latter method has the advan- 
tage of reflecting the changes in wage-benefit levels appear- 
ing in subsequent area contracts. These formulas are pre- 
sented not as definitive solutions for this Court’s approval, 
but only as examples of workable approaches which the 
Board can consider on remand. 


Admittedly, the ‘“‘pattern’’ or ‘‘key’’ agreement type of 
bargaining presented here is an easy case for gauging the 
likely impact of collective bargaining.* This bargaining 
situation has strong, built-in pressures (from both employ- 
ers and unions) to extend uniform economic terms of em- 
ployment throughout the area or industry. Union conces- 
sions occur only in the ‘crisis or near crisis situations’’ 
where compliance with the pattern would jeopardize jobs 
in the unit. See Levinson, ‘‘Pattern Bargaining: A Case 
Study of the Automobile Workers,’? LXXIV Quarterly 
Journal of Economics 296, at 306-308, 315-317 (1960) ; 
Greenberg, ‘‘Deviations from Wage-Fringe Standards,”’ 
21 Industrial & Labor Relations Review 197, at 207-208 
(1968). But, other experience-rating formulas can be used 
for other types of collective bargaining. A union might be 
able to point to a first contract experience at another plant 
of the same company which should be comparable to the 


92 A “lump sum” approach is at times used in computing back pay 
for 8(a) (3) violations, See Note, “A Survey of Labor Remedies”, 54 
Va.L.Rev. 38, 75 (1968) . 


93 This is a frequent format for bargaining in the retail food industry. 
“Retail food is distributed predominantly through chain stores, and 
here a form of pattern bargaining by areas seems to predominate.” 
Slichter, Healy & Livernash, The Impact of Collective Bargaining on 
Management (1960), p. 613. 
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impact of bargaining at the newly organized plant.* The 
union might also compile figures on its recent first bargain- 
ing situations or other data relevant to the likely effect its 
bargaining will have in a newly organized establishment. 
In addition, there are many public as well as private sources 
of bargaining data that can be explored by the Board in 
adversary or in rule making proceedings. See dissenting 
Members McCulloch and Brown in Ex-Cell-O (J.A. 265- 
267). 

Any bargaining experience approach will, of course, in- 
clude the union’s failures along with its successes. Thus, if 
a union is weak or if its employers are hostile and intransi- 
gent, there may not be a first contract with higher wage- 
benefit levels. Such experiences will register zero in the 
formula and thus pull down the pluses achieved in other 
first contract situations. And, if new employers are already 
paying the union scale, the formula can recognize that there 
is no economic differential to compensate for. The experi- 
ence rating approach thus affords the employees neither 


the maximum union impact in bargaining, nor the bare 
minimum. It merely places the employees and the employer 
in the average or median ® level of benefits the union has 
experienced in the industry and area involved. The experi- 
ence rating formula thus provides a sound method of ap- 
proximating the likely economic impact of collective bar- 
gaining.*® 


9% This was one formula proposed by the UAW in the Ex-Cell-O case, 
185 NLRB No. 20, TXD 13-14. It is analogous to the “comparable” or 
“representative” employee approach sometimes used to compute a dis- 
criminatee’s back pay. See Carpenters Union Local 180, 175 NLRB No. 
150, TXD 3, 6 (1969), enf’d. F.2d , 75 LRRM 2560 (9th Cir. 
October 22, 1970). See also Note, “A Survey of Labor Remedies”, 54 
Va.L.Rev. 38, 74-75 (1968). 


5 The question of whether to use a weighted average or a median 
figure can be left for Board consideration on remand. 

96 The experience rating approach is not exactly novel. It is the basis 
for the insurance industry. A proximate example is the unemployment 
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The only variable left out of the experience rating for- 
mula is that of the particular employer refusing to bargain. 
This ‘‘deficiency”’ is entirely the employer’s own doing and 
within his power to eradicate by commencing bargaining 
(perhaps only on a limited, conditional basis, supra pp. 
43-44). But, since he unlawfully refused to bargain, the 
employer is in no position to complain about the ‘‘uncer- 
tainty’? or ‘‘speculative’’ nature of the formula. The prob- 
lems having been created by the employer, they ‘‘. . - 
should be resolved against the employer.’? N.L.R.B. v. 
Miami Coca-Cola Bottling Co., 360 F.2d 569, 572-573 (5th 
Cir. 1966). As the Board recently pointed out, it is already 
dealing with remedial problems which require it ‘‘. . . to 
adopt formulas which result in backpay determinations 
that are close approximations because no better basis exists 
for determining the exact amounts due. * * * [In order to 
prevent the employer from profiting] at the expense of the 
employees whom it injured, . . . . [s]ome measure of back- 
pay is therefore required in order to effectuate the pur- 
poses of the Act.’? The Buncher Co., 164 NLRB 340, 341 
(1967), enf’d. 405 F.2d 787 (3rd Cir. 1968). See also, F. W. 
Woolworth Co. v. N.L.R.B., 121 F.2d 658, 663 (2nd Cir. 
1941). These cases do no more than recognize the long- 
standing equitable rule that a wrongdoer does not go free 
simply because his wrong has prevented exact measure- 
ment of its harm. See Bigelow v. RKO Pictures, Inc., 327 
U.S. 251, 264-266 (1946); Story Parchment Co. v. Pater- 
son Parchment Paper Co., 282 U.S. 555, 562-566 (1931) ; 
Anderson v. Mt. Clemons Pottery Co., 328 U.S. 680, 688 
(1946) ; Zenith Radio Corp. v. Hazeltine Research, Inc., 


a 
experience rating used by most states to reduce the individual employer’s 
contributions for unemployment compensation. See Teple & Nowacek, 
“Experience Rating: Its Objectives, Problems and Economic Implica- 
tions”, 8 Vanderbilt L.Rev. 376 (1955). And, the NLRB itself relies 
on a type of experience rating when it projects a discriminatee’s prior 
earnings record into the back pay period. See Note, “A Survey of Labor 
Remedies”, 54 Va.L.Rev. 38, 74-77 (1968). 
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395 U.S. 100, 123-124 (1969) ; Hamilton-Brown Shoe Co. v. 
Wolf Bros. & Co., 240 U.S. 251, 261-262 (1916). Thus, as 
the Trial Examiner recognized (J.A. 185-187), the law pro- 
ceeds on the basis of the probability of loss and approxi- 
mation of the amount of loss. To require certainty in the 
present circumstances is to reward the Company for its 
flagrant destruction of employee rights. 


While precluded from attacking a formula based on the 
Union’s experience in initial bargaining, the Company 
could be given the opportunity to establish grounds for 
modifying the formula’s application to it. In a supple- 
mentary hearing, the Company could attempt to show that 
it is financially pressed, impervious to strikes, an extremely 
‘chard’? bargainer, or in other ways unlike the typical 
bargaining situation experienced by the Union. As in back 
pay proceedings, the Company would have the burden of 
proving such mitigating circumstances. See e.g. NV. .R.B. 
v. Brown & Root, Inc., 311 F.2d 447, 454 (8th Cir. 1963) ; 
N.L.R.B. v. Miami Coca-Cola Bottling Co., 360 F.2d 569, 
575 (5th Cir. 1966). Petitioner submits that this permits 
a reasonable approximation of the employee losses (Com- 
pany gains) without foreclosing the Company’s proof that 
it is factually atypical. 


The approach outlined above for the Section 8(a)(5) 
“‘make-whole’? remedy does not require calculations any 
more complex than those for the Section 8(a) (3) back pay 
remedy.” To be sure there are extra problems in computing 
any ‘‘make-whole’’ award over the long compensatory pe- 
riod involved in the present case. However, the same prob- 
lems occur on occasion in back pay cases, and the Board 


97 Counsel apologize for going into so much detail with respect to the 
implementation of the 8(a) (5) compensatory remedy. We are trying 
to persuade the Board as well as the Court that this is a sound, workable 
remedy. We are apprehensive about winning a legal argument and 
losing the ultimate remedy to “administrative considerations” or “the 
entire record herein.” 
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willingly accepts the challenge of resolving them. See e.g. 
J. H. Rutter-Rex Mfg. Co., 158 NLRB 1414 (1966), affirmed 
396 U.S. 258 (1969); Cone Brothers Contracting Co., 158 
NLREB 186, 221-229 (1966); Rice Lake Creamery Co., 151 
NLEB 1113 (1965), enf’d. in part, 124 U.S. App.D.C. 355, 
365 F.2d 888 (1966). In any event, the number of complex, 
bitterly fought 8(a) (5) awards can be expected to be rela- 
tively small. As with the back pay award, the very exist- 
ence of an 8(a)(5) compensatory remedy should foster 
settlement and early compliance with the Act. Out of the 
hundreds of 8(a)(3) violations found, there are few that 
require a back pay hearing to compute the remedial award. 
Thus, in fiscal 1968, there were only 42 back pay hearings 
initiated. 38rd NLRB Annual Report, p. 204. It would be 
very surprising if the 8(a) (5) awards produced any greater 
volume of litigation. Indeed, the very profit-denying na- 
ture of the remedy encourages compliance, not litigation. 


It should be evident by now that the proposed compen- 
satory remedy is not based on a ‘‘presumed”’ contract and 
does not require adherence to any government-imposed 
terms of employment. The remedy merely approximates the 
typicals results experienced in this Union’s initial bargain- 
ing, and puts the burden on the Company to show how that 
experience is not applicable to it. This approach provides a 
fairly close measure of what bargaining with this Company 
would have produced and thus removes the profit from its 
unlawful refusal to bargain. As a measure of bargaining im- 
pact, the remedy does rely primarily on collective bargain- 
ing agreements as evidence of the union’s experience. But 
this evidentiary use of contracts is a far ery from imposing 
the terms of a specific contract as presumed by the Board 
majority (J.-A. 238 %). There is a clear and valid dis- 
tinction between enti. 7 a set of promised future per- 
formances (a binding . ‘ract) and looking to existing 
contracts as a source of ba. ining data (remedial facts). 
The Board majority ignores contracts as the principal 
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measure of bargaining reality out of a misplaced concern 
for freedom of contract. It has taken a legal right to reach 
no agreement and elevated it to a conclusive factual pre- 
sumption that bargaining never produces agreement. 


The Board would be the first to admit that “‘ [t]he Act 
contemplates the making of contracts with labor organiza- 
tions. That is the manifest objective in providing for collec- 
tive bargaining.”’ Consolidated Edison Co. v. N.L.R.B., 305 
U.S. 197, 236 (1938). The duty to bargain in good faith, 
defined in Section 8(d) of the Act, connotes a willingness 
to reach agreement. See e.g. N.L.R.B. v. Reed & Prince 
Mfg. Co., 118 F.2d 874, 885 (1st Cir. 1941); N.D.R.B. v. 
Truitt Mfg. Co., 351 U.S. 149, 154-155 (1956), Justice 
Frankfurter concurring in part. And yet, for the Ez-Cell-O 
majority, negotiated agreements do not exist as a source 
of remedial facts; to recognize their existence would con- 
travene Section 8(d). The net result is that a union is 
encouraged to negotiate agreements, but is precluded from 
asking that they be recognized as a part of reality. For a 
union faced with an employer who refuses to negotiate, 
Section 8(d) has become a frustrating circle. The Board 
has never applied such reasoning to other cases. It has 
uniformly looked to contracts for a measure of the eco- 
nomic consequences of an 8(a) (5) unilateral change or 
the level of job benefits a returning striker is entitled to 
receive for ‘‘full’’ reinstatement.” In short, there is no 
merit to the argument that use of contracts as a meas- 
ure of bargaining experience is barred by Section 8(d) of 
the Act. 


The full implications of the remedy on the conduct of 
bargaining in the future are not now known. But petitioner 
believes the overall effect will be favorable. The Union is 
unwilling to take the cynical view that the remedy will 


98 See cases cited in footnotes 45 and 49, supra. 
9 See e.g. Ace Tank and Heater Co., 167 NLRB 663, 664-665 (1967). 
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merely shift employer intransigence into other forms such 
as ‘‘pro forma’’ or surface bargaining. Baier, ‘‘Rights 
Under a Collective Bargaining Non-Agreement: The Ques- 
tion of Monetary Compensation for a Refusal to Bargain’’, 
47 Journal of Urban Law 253, 285-286, 298 (1969). It has 
already been noted that employers are acutely conscious 
of costs in deciding whether or not to bargain with the 
union. See supra p. 34. By removing cost savings as a 
factor in the decision, the 8(a)(5) remedy will focus em- 
ployer attention on the legal considerations. When the law 
does require recognition and bargaining, employers will be 
more likely to comply without further resistance and pro- 
longed litigation. The remedy will be most effective in reduc- 
ing the number of willful, flagrant and indefensible denials 
of bargaining rights. ‘‘A bargaining order alone is ineffec- 
tive because . . . an employer’s willingness to abide by 
the law depends on the costs involved in violating the law 
relative to the costs of compliance. By eliminating the profit 
that the Joy Sik employer accrues from his law-breaking, 
the compensatory remedy would significantly increase the 


relative cost of his anti-union campaign. Under such cir- 
cumstances many of the most inveterate anti-union em- 
ployers might be dissuaded from violating their obligation 
to bargain collectively.’’ Wolkinson, ‘‘The Remedial Efi- 
cacy of NLRB Remedies in Joy Silk Cases’’, 55 Cornell 
L. Rev. 1, 41 (1969). 


The 8(a)(5) remedy should also promote a healthier 
labor relations atmosphere at the bargaining table. It 
should encourage first-time bargainers to stay well on the 
side of ‘‘good faith’’ tactics in order to avoid the imposi- 
tion of the remedy. The compensatory remedy will not 
necessarily create a higher ‘‘floor’’ for union demands in 
initial negotiations. The awards will be made to employees 
in lump sums, and not stated as a particular hourly rate. 
In addition, a union might have to concede that the com- 
pensatory award has some relevance to the employer’s 
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present ability to pay increased benefits. But, even assum- 
ing a ‘‘floor’’ was established, ‘‘. . . the NLRB is faced 
with a policy choice between awarding no damages where 
there has clearly been a violation of the NLRA by the 
employer or providing a remedy which theoretically may 
prejudice subsequent employer interests. As was true with 
the speculative remedy argument, the equities clearly favor 
granting the remedy.’’ Note, ‘‘An Assessment of the Pro- 
posed ‘Make-Whole’ Remedy in Refusal-to-Bargain Cases’’, 
67 Mich. L. Rev. 374, 389 (1968). Thus, a compensatory 
remedy will not only repair the economic harm inflicted on 
a particular group of employees, but also do much to pro- 
mote respect for the Act and healthier labor relations. 


CONCLUSION 


‘¢In the evolution of the law of remedies some things are 
bound to happen for the ‘first time’.’’ International Broth- 
erhood of Operative Potters v. N.L.R.B., 116 U.S.App.D.C. 
35, 39, 320 F.2d 757, 761 (1963). The ‘‘first time’’ for this 
8(a) (5) remedy is long overdue. The Union does not accept 
the ‘‘. . . view of the NLRB as a tired, perhaps politically 
motivated, vestige of the New Deal.’ ?° The Union believes 
that the Board has the ‘‘administrative resourcefulness”’ 2° 
to revise its remedies to implement more fully the sub- 
stantive guarantees of the Act. It should be remembered 
that right and remedy are two sides of a legal whole. If no 
remedial consequences are attached to a denial of a ‘‘right’’, 
there is no legal right at all. The consequences the Board 
has imposed on this Company’s willful violation and delib- 
erate delay are so minimal as to negate the Act’s ‘‘core’’ 
right to bargain collectively. In this organizing campaign, 
the Union told the employees that they ‘‘. . . had a right 
by law to organize in a store, [and] were protected by law’’ 


100 Bernstein, “Nudging and Shoving All Parties to a Jurisdictional 
Dispute into Arbitration”, 78 Harv.L.Rev. 784, 789 (1965). 
101 Phelps Dodge Corp. v. N.L.R.B., 313 U.S. 177, 198 (1941). 
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(J.A. 84). The Union cannot in good faith make that state- 
ment now. 


The present case is not an isolated example of the Act 
run amok. Such total frustration of the statutory policies 
happens all too often. Employers are aware of this. Should 
the Board fail to provide an effective 8(a) (5) remedy, the 
growing defiance of the Act will continue. Something must 
be done to curtail the use of willful violation and deliberate 
delay as an employer tactic to defeat lawful organizing 
activity. Left to cope with this tactic on their own, unions 
may feel it necessary to rely more heavily on economic self- 
help to secure bargaining rights. But the Act was meant 
to provide a legal alternative to industrial strife. Peti- 
tioner submits that it is now time to reverse the backwards 
trend towards industrial strife and to rebuild and reinvigo- 
rate the Act’s peaceful solution—collective bargaining. 


The Court should remand the case to the Board with 
instructions to devise an effective compensatory remedy. 


Respectfully submitted, 


Cart L. TayLor, 
General Counsel, 


Rosert G. SEWELL, 
Assistant General Counsel, 
Retail Clerks International 
Association 
1775 K Street, N.W. 
Washington, D. C. 20006 
Attorneys for Petitioner 
Rosert C. KELLY 
Lawton & Cates 
Tenney Building 
Madison, Wisconsin 53703 
Of Counsel 


February, 1971 
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Text of Labor Management Relations Act, 1947, as Amended 
by Public Law 86-257, 1959* 


[Public Lew 101—80th Congress] 
AN ACT 


| ‘To amend the National Labor Relations Act, to provide additional facilities for the 
| mediation of labor disputes affecting commerce, to equalize legal responsibilities 
of labor organizations and employers, and for other purposes. 


Be it enacted by the Senate and Howse of Representatives of the United States of 
America in Congress assembled, 


SHORT TITLE AND DECLARATION OF POLICY 


SECTION 1. (a2) This Act may be cited as the “Labor Management Relations 
Act, 1947.” 

(b) Industrial strife which interferes with the normal flow of commerce and 

' with the full production of articles and commodities for commerce, can be avoided 
or substantially minimized if employers, employees, and labor organizations each 
recognize under law one another's legitimate rights in their relations with each 

' other, and above all recognize under law that neither party has any right in its 

| relations with any other to engage in acts or practices which jeopardize the public 
health, safety, or interest. 

It is the purpose and policy of this Act, in order to promote the full flow of com- 
merce, to prescribe the legitimate rights of both employees and employers in their 
relations affecting commerce, to provide orderly and peaceful procedures for pre- 
' venting the interference by cither with the legitimate rights of the other, to protect 
| the rights of individual employees in their relations with labor organizations whose 
activities affect commerce, to define and proscribe practices on the part of labor and 

' management which affect commerce and are inimical to the general welfare, and to 

' protect the rights of the public in connection with labor disputes affecting commerce. 


TITLE I—AMENDMENT OF NATIONAL LABOR RELATIONS ACT 


Sec. 101. The National Labor Relations Act is hereby amended to read as 
follows: 


FINDINGS AND POLICIES 


SECTION 1. The denial by some employers of the right of employees to organize 
and the refusal by some employers to accept the procedure of collective bargaining 


*Section 201(d) and (c) of the Labor-Management Reporting and Disclosure Act of 
1959 which repealed Section 9(f), (g), and (h) of the Labor Management Relations Act, 
1947, and Section 505 amending Section 302(a), (b), and (c) of the Labor Management 
Relations Act, 1947, took effect upon enactment of Public Law 86-257, September 14, 1959. 
‘As to the other amendments of the Labor Management Relations Act, 1947, Section 707 of 
the Labor-Management Reporting and Disclosure Act provides : 

The amendments made by this title shall take effect sixty days after the date of the 
enactment of this Act and no provision of this title shall be deemed to make an unfair 
labor practice, any act which is performed prior to such effective date which did not 
constitute an unfair labor practice prior thereto. 
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lead to strikes and other forms of industrial strife or unrest, which have the intent 
or the necessary effect of burdening or obstructing commerce by (a) impairing 
the efficiency, safety, or operation of the instrumentalities of commerce; (b) occur- 
ring in the current of commerce; (c) materially affecting, restraining, or controlling 
the flow of raw materials or manufactured or processed goods from or into the 
channels of commerce, or the prices of such materials or goods in commerce; or 
(d) causing diminution of employment and wages in such volume as substantially 
to impair or disrupt the market for goods flowing from or into the channels of 
commerce. 

The inequality of bargaining power between employees who do not possess full 
freedom of association or actual liberty of contract, and employers who are or- 
ganized in the corporate or other forms of ownership association substantially 
burdens and affects the flow of commerce, and tends to aggravate recurrent business 
depressions, by depressing wage rates and the purchasing power of wage earners 
in industry and by preventing the stabilization of competitive wage rates and working 
conditions within and between industries. 

Experience bas proved that protection by law of the right of employees to 
organize and bargain collectively safeguards commerce from injury, impairment, 
or interruption, and promotes the flow of commerce by removing certain recognized 
sources of industrial strife and unrest, by encouraging practices fundamental to 
the friendly adjustment of industrial disputes arising out of differences as to wages, 
hours, or other working conditions, and by restoring equality of bargaining power 
between employers and employees. 

Experience has further demonstrated that certain practices by some labor 
organizations, their officers, and members have the intent or the necessary effect 
of burdening or obstructing commerce by preventing the free flow of goods in such 
commerce through strikes and other forms of industrial unrest or through concerted 
activities which impair the interest of the public in the free flow of such commerce. 
The elimination of such practices is a necessary condition to the assurance of the 
rights herein guaranteed. 

It is hereby declared to be the policy of the United States to eliminate the 
causes of certain substantial obstructions to the free flow of commerce and to miti- 
gate and eliminate these obstructions when they have occurred by encouraging the 
practice and procedure of collective bargaining and by protecting the exercise by 
workers of full freedom of association, self-organization, and designation of repre- 
sentatives of their own choosing, for the purpose of negotiating the terms and 
conditions of their employment or other mutual aid or protection. 


DEFINITIONS 


Sec. 2. When used in this Act— 

(1) The term “person” includes one or more individuals, labor organizations, 
partnerships, associations, corporations, legal representatives, trustees, trustees in 
bankruptcy, or receivers. 

(2) The term “employer” includes any person acting as an agent of an employer, 
directly or indirectly, but shall not include the United States or any wholly owned 
Government corporation, or any Federal Reserve Bank, or any State or political 
subdivision thereof, or any corporation or association operating a hospital, if no 
part of the net earnings inures to the benefit of any private shareholder or indi- 
vidual, or any person subject to the Railway Labor Act, as amended from time to 
time, or any labor organization (other than when acting as an employer), or 
anyone acting in the capacity of officer or agent of such labor organization. 


TEXT OF AMENDED ACT 3 


_@) The term “employee” shall include any employee, and shall not be limited 
to the employees of a particular employer, unless the Act explicitly states other- 
wise, and shall include any individual whose work has ceased as a consequence of, 
é£ in connection with, any current labor dispute or because of any unfair labor 
practice, and who has not obtained any other regular and substantially equivalent 
employment, but shall not include any individual employed as an agricultural 
jaborer, or in the domestic service of any family or person at his home, or any 
individual employed by his parent or spouse, or any individual having the status 
of an independent contractor, or any individual employed as a supervisor, or any 
individual employed by an employer subject to the Railway Labor Act, as amended 
from time to time, or by any other person who is not an employer as herein defined. 
' (4) The term “representatives” includes any individual or labor organization. 

(5) The term “labor organization” means any organization of any kind, or any 
agency or employee representation committee or plan, in which employees par- 
ticipate and which exists for the purpose, in whole or in part, of dealing with 
‘employers concerning grievances, labor disputes, wages, rates of pay, hours of 
employment, or conditions of work. 

(6) The term “commerce” means trade, traffic, commerce, transportation, or 
‘communication among the several States, or between the District of Columbia or 
lany Territory of the United States and any State or other Territory, or between 
‘any foreign country and any State, Territory, or the District of Columbia, or within 
‘the District of Columbia or any Territory, or between points in the same State but 
‘through any other State or any Territory or the District of Columbia or any 
foreign country. 

(7) The term “affecting commerce” means in commerce, or burdening or ob- 
structing commerce or the free flow of commerce, or having led or tending to lead 
\to a labor dispute burdening or obstructing commerce or the free flow of commerce. 
' (8) The term “unfair labor practice” means any unfair labor practice listed in 
section 8. 
| (9) The term “labor dispute” includes any controversy concerning terms, tenure 
' or conditions of employment, or concerning the association or Trepresentation of per- 
| sons in negotiating, fixing, maintaining, changing, or seeking to arrange terms or 
' conditions of employment, regardless of whether the disputants stand in the proxi- 
mate relation of employer and employee. 

(10) The term “National Labor Relations Board” means the National Labor 
Relations Board provided for in section 3 of this Act. 

(11) The term “supervisor” means any individual having authority, in the interest 
"of the employer, to hire, transfer, suspend, lay off, recall, promote, discharge, assign, 
' reward, or discipline other employees, or responsibly to direct them, or to adjust their 

grievances, or effectively to recommend such action, if in connection with the fore- 
' going the exercise of such authority is not of a merely routine or clerical nature, 
but requires the use of independent judgment. 

(12) The term “professional employee” means— 

(a) any employee engaged in work (i) predominantly intellectual and varied 
in character as opposed to routine mental, manual, mechanical, or physical 
work; (ii) involving the consistent exercise of discretion and judgment in its 
performance; (iii) of such a character that the output produced or the result 
accomplished cannot be standardized in relation to a given period of time; 
(iv) requiring knowledge of an advanced type in a field of science or learning 
customarily acquired by a prolonged course of specialized intellectual instruction 
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and study in an institution of higher learning or a hospital, as distinguished from 
@ general academic education or from an apprenticeship or from training in the 
performance of routine mental, manual, or physical processes; or 

(b) any employee, who (i) has completed the courses of specialized intel- 


oC instruction and study described in clause (iv) of paragraph (a), and 
(ii) is performing related work under the supervision of a professional person 
to qualify himself to become a professional employee as defined in para- 
graph (a). 


(13) In determining whether any person is acting as an “agent” of another person 
30 as to make such other person responsible for his acts, the question of whether 
the specific acts performed were actually authorized or subsequently ratified shall 
not be controlling. 
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Sec. 3. (a) The National Labor Relations Board (hereinafter called the “Board”) 
created by this Act prior to its amendment by the Labor Management Relations 
Act, 1947, is hereby continued as an agency of the United States, except that 
the Board shall consist of five instead of three members, appointed by the Presi- 
dent by and with the advice and consent of the Senate. Of the two additional 
members so provided for, one shall be appointed for a term of five years and the 
other for a term of two years. Their successors, and the successors of the other 
members, shall be appointed for terms of five years each, excepting that any 
individual chosen to fill a vacancy shall be appointed only for the unexpired term 
of the member whom he shall succeed. The President shall designate one member 
to serve as Chairman of the Board. Any member of the Board may be removed 
by the President, upon notice and hearing, for neglect of duty or malfeasance in 
Office, but for no other cause. 

(b) The Board is authorized to delegate to any group of three of more members 
any or all of the powers which it may itself exercise. The Board is also authorized 
to delegate to its regional directors its powers under section 9 to determine the unit 
appropriate for the purpose of collective bargaining, to investigate and provide for 
hearings, and determine whether a question of representation exists, and to direct an 
election or take a secret ballot under subsection (c) or (€) of section 9 and certify 
the results thereof, except that upon the filing of a request therefor with the Board 
by any interested person, the Board may review any action of a regional director 
delegated to him under this paragraph, but such a review shall not, unless specifically 
ordered by the Board, operate as a stay of any action taken by the regional director. 
A vacancy in the Board shall not impair the right of the remaining members to exer- 
cise all of the powers of the Board, and three members of the Board shall, at all 
times, constitute a quorum of the Board, except that two members shall constitute a 
quorum of any group designated pursuant to the first sentence hereof. The Board 
shall have an official seal which shall be judicially noticed. 

(c) The Board shall at the close of each fiscal year make a report in writing 
to Congress and to the President stating in detail the cases it has heard, the decisions 
it has rendered, the names, salaries, and duties of all employees and officers in 
the employ or under the supervision of the Board, and an account of all moneys 
it has disbursed. 

(d) There shall be a General Counsel of the Board who shall be appointed by 
the President, by and with the advice and consent of the Senate, for a term of four 
years. The General Counsel of the Board shall exercise general supervision over 
all attorneys employed by the Board (other than trial examiners and legal assistants 
to Board members) and over the officers and employees in the regional offices. He 
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shall ‘have final authority, on behalf of the Board, in respect of the investigation of 
charges and issuance of complaints under section 10, and in respect of the prosecution 
of such complaints before the Board, and shall have euch other duties as the Board 
may prescribe or as may be provided by law. In case of a vacancy in the office of 
the General Counsel the President is authorized to designate the officer or employee 
who shall act as General Counsel during such vacancy, but no person or persons SO 
designated shall so act (1) for more than forty days when the Congress is in session 
unless a nomination to fill such vacancy shall have been submitted to the Senate, or 
(2) after the adjournment sine die of the session of the Senate in which such nomina- 
tion was submitted. 
' Sec. 4. (a) Each member of the Board and the General Counsel of the Board 
shall receive a salary of $12,000* a year, shall be eligible for reappointment, and 
shall not engage in any other business, vocation, or employment. The Board shall 
‘appoint an executive secretary, and such attorneys, examiners, and regional directors, 
and such other employees as it may from time to time find necessary for the proper 
performance of its duties. The Board may not employ any attorneys for the purpose 
‘of reviewing transcripts of hearings or preparing drafts of opinions except that any 
attorney employed for assignment as a legal assistant to any Board member may for 
such Board member review such transcripts and prepare such drafts. No trial 
‘examiner's report shall be reviewed, cither before or after its publication, by any 
‘person other than a member of the Board or his legal assistant, and no trial examiner 
‘Shall advise or consult with the Board with respect to exceptions taken to his findings, 
‘rulings, or recommendations. The Board may establish or utilize such regional, 
local, or other agencies, and utilize such voluntary and uncompensated services, 
‘as may from time to time be needed. Attorneys appointed under this section may, 
_at the direction of the Board, appear for and represent the Board in any case 10 come 
Nothing in this Act shall be construed to authorize the Board to appoint individuals 
‘for the purpose of conciliation or mediation, or for economic analysis. 

(b) All of the expenses of the Board, including all necessary traveling and sub- 
, Sistence expenses outside the District of Columbia incurred by the members or 
| employees of the Board under its orders, shall be allowed and paid on the presenta: 
‘ tion of itemized vouchers therefor approved by the Board or by any individual it 
_ designates for that purpose. 

Sec. 5. The principal office of the Board shall be in the District of Columbia, 
| put it may meet and exercise any or all of its powers at any other place. The Board 
may, by one or more of its members or by such agents or agencies as it may desig- 
nate, prosecute any inquiry necessary to its functions in any part of the United 
' States. 'A member who participates in such an inquiry shall not be disqualified from 
subsequently participating in a decision of the Board in the same case. 

Sec. 6. The Board shall have authority from time to time to make, amend, and 
rescind, in the manner prescribed by the Administrative Procedure Act, such rules and 
regulations as may be necessary to carry out the provisions of this Act. 


RIGHTS OF EMPLOYEES 


' Sec. 7. Employees shall have the right to self-organization, to form, join, or assist 
labor organizations, to bargain collectively through representatives of their own 
' choosing, and to engage in other concerted activities for the purpose of collective 
bargaining or other mutual aid or pr ion, and shall also have the right to refrain 
| from any or all of such activities except to the extent that such right may be affected 


*Pursuant to Public Law 90-206, 90th Congress, 81 Stat. 644, approved December 16, 
1967, and in accordance with Section 225(f) (11) thereof, effective in 1969, the salary of 
the Chairman of the Board shall be $40,000 per year and the salaries of the General Counsel 
and each Board member shall be $38,000 per year. 


6 NATIONAL LABOR RELATIONS BOARD 


by am agreement requiring membership in a labor organization as a condition of 
employment as authorized in section 8(a) (3)- 


UNFAIR LABOR PRACTICES 
Sec. 8. (a) It shall be an unfair labor practice for an employer— 


(1) to interfere with, restrain, or coerce employees in the exercise of the rights 
guaranteed in section 7; 

(2) to dominate or interfere with the formation or administration of any 
labor organization or contribute financial or other support to it: Provided, 
That subject to rules and regulations made and published by the Board pursuant 
to section 6, an employer shall not be prohibited from permitting employees to 
confer with him during working hours without loss of time or pay; 

(3) by discrimination in regard to hire or tenure of employment or any term 
or condition of employment to encourage or discourage membership in any 
labor organization: Provided, That nothing in this Act, or in any other statute 
of the United States, shall preclude an employer from making an agreement with 
a labor organization (not established, maintained, or assisted by any action 
defined in section 8(a) of this Act as an unfair labor practice) to require as a 
condition of employment membership therein on or after the thirtieth day fol- 
lowing the beginning of such employment or the effective date of such agreement, 
whichever is the later, (i) if such labor organization is the representative of the 
employees as provided in section 9(a), in the appropriate collective-bargaining 
unit covered by such agreement when made, and (ii) unless following an election 
held as provided in section 9(¢) within one year preceding the effective date 
of such agreement, the Board shall have certified that at least a majority of 
the employees eligible to vote in such election have voted to rescind the au- 
thority of such labor organization to make such an agreement: Provided further, 
That no employer shall justify any discrimination against an employee for non- 
membership in a labor organization (A) if he has redsonable grounds for be- 
lieving that such membership was not available to the employee on the same 
terms and conditions generally applicable to other members, or (B) if he has 
reasonable grounds for believing that membership was denied or terminated 
for reasons other than the failure of the employee to tender the periodic dues 
and the initiation fees uniformly required as a condition of acquiring or retaining 
membership; 

(4) to discharge or otherwise discriminate against an employee because 
he has filed charges or given testimony under this Act; 

(5) to refuse to bargain collectively with the representatives of his em- 
ployees, subject to the provisions of section 9(a). 

(b) It shall be an unfair labor practice for a labor organization or its agents— 

(1) to restrain or coerce (A) employees in the exercise of the rights guar- 
anteed in section 7: Provided, That this paragraph shall not impair the right of a 
labor organization to prescribe its own rules with respect to the acquisition or 
retention of membership therein; or (B) an employer in the selection of his 
representatives for the purposes of collective bargaining or the adjustment of 


(2) to cause or attempt to cause an employer to discriminate against an 
employee in violation of subsection (a)(3) or to discriminate against an em- 
Ployee with respect to whom membership in such organization has been denied 
or terminated on some ground other than his failure to tender the periodic dues 
and the initiation fees uniformly required as a condition of acquiring or retaining 
membership; 
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in, a strike or a re! 

process, transport, or otherwise handle or work on any 

or commodities or to perform any services; or (ii) to threaten, coerce, or re- 
strain any person engaged in commerce or in an industry affecting commerce, 
where in either case an object thereof is: 

(A) forcing or requiring any employer or self-employed person to join 
any labor or employer organization or to enter into any agreement which is 
prohibited by section 8(¢); 

(B) forcing or requiring any person to cease using, selling, handling, 
transporting, or otherwise g in the products of any other producer, 
processor, OF manufacturer, 
person, or forcing or requiring 
with a labor organization 


(C) forcing or requiring any employer to recognize 
a particular labor organization as the representative of his 
another labor organization has been certified as the representative of such 
employees under the provisions of section 9; 
iring any employer 


member of such organization, 

excessive or discriminatory under all 

finding, the Board shall consider, among other 

and customs of labor organizations in the particular industry, and the wages 
currently paid to the employees affected; 
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(6) to cause or attempt to cause an employer to pay or deliver or agree to 
pay or deliver any money or other thing of value, in the nature of an exaction, 
for services which are not performed or not to be performed; and 

(7) to picket or cause to be picketed, or threaten to picket or cause to be 
picketed, any employer where an object thereof is forcing or requiring an em- 
ployer to recognize or bargain with a labor organization as the representative 
of his employees, or forcing or requiring the employees of an employer to accept 
or select such labor organization as their collective bargaining representative, 
unless such labor organization is currently certified as the representative of such 
employees: 

(A) where the employer thas lawfully recognized in accordance with 
this Act any other labor organization and a question concerning represen- 
tation may not appropriately be raised under section 9(c) of this Act, 

(B) where within the preceding twelve months a valid election under 
section 9(c) of this Act has been conducted, or 

(C) where such picketing has been conducted without a petition under 
section 9(c) being filed within a reasonable period of time not to exceed 
thirty days from the commencement of such picketing: Provided, That when 
such a petition has been filed the Board shall forthwith, without regard to 
the provisions of section 9(c)(1) or the absence of a showing of a substan- 
tial interest on the part of the labor organization, direct an election in such 
unit as the Board finds to be appropriate and shall certify the results thereof: 
Provided further, That nothing in this subparagraph (C) shall be construed 
to prohibit any picketing or other publicity for the purpose of truthfully 
advising the public (including consumers) that an employer does not em- 
ploy members of, or have a contract with, a labor organization, unless an 
effect of such picketing is to induce any individual employed by any other 
person in the course of his employment, not to pick up, deliver or transport 
any goods or not to perform any services. 

Nothing in this paragraph (7) shall be construed to permit any act which would 
otherwise be an unfair labor practice under this section 8(b). 


(c) The expressing of any views, argument, or opinion, or the dissemination 
thereof, whether in written, printed, graphic, or visual form, shall not constitute 
or be evidence of an unfair labor practice under any of the provisions of this Act, 
if such expression’contains no threat of reprisal or force or promise of benefit. 

(d) For the purposes of this section, to bargain collectively is the performance 
of the mutual obligation of the employer and the representative of the employees 
to meet at reasonable times and confer in good faith with respect to wages, hours, 
and other terms and conditions of employment, or the negotiation of an agreement, 
or any question arising thereunder, and the execution of a written contract in- 
corporating any agreement reached if requested by either party, but such obliga- 
tion does not compel either party to agree to a proposal or require the making of 
a concession: Provided, That where there is in effect a collective-bargaining con- 
tract covering employees in an industry affecting commerce, the duty to bargain 
collectively shall also mean that no party to such contract shall terminate or 
modify such contract, unless the party desiring such termination or modification— 


(1) serves a written notice upon the other party to the contract of the 

termination or modification sixty days prior to the expiration date 

thereof, or in the event such contract contains no expiration date, sixty days 
prior to the time it is proposed to make such termination or modification; 
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(2) offers to meet and confer with the other party for the purpose of 
negotiating a new contract or a contract containing the proposed modifications; 
(3) notifies the Federal Mediation and Conciliation Service within thirty 
days after such notice of the existence of a dispute, and simultaneously therewith 
notifies any State or Territorial agency established to mediate and conciliate 
disputes within the State or Territory where the dispute occurred, provided 
no agreement has been reached by that time; and 
(4) continues in full force and effect, without resorting to strike or lock- 
out, all the terms and conditions of the existing contract for a period of sixty 
days after such notice is given or until the expiration date of such contract, 
whichever occurs later: 
The duties imposed upon employers, employees, and labor organizations by para- 
graphs (2), (3), and (4) shall become inapplicable upon an intervening certification 
‘of the Board, under which the labor organization or individual, which is a party 
to the contract, has been superseded as or ceased to be the representative of the 
employees subject to the provisions of section 9(a), and the duties so imposed 
shall not be construed as requiring cither party to discuss or agree to any modifica- 
tion of the terms and conditions contained in a contract for a fixed period, if such 
modification is to become effective before such terms and conditions can be re- 
‘opened under the provisions of the contract. Any employee who engages in a 
strike within the sixty-day period specified in this subsection shall lose his status 
as an employee of the employer engaged in the particular labor dispute, for the 
purposes of sections 8, 9, and 10 of this Act, as amended, but such loss of status 
'for such employee shall terminate if and when be is reemployed by such employer. 
| (e) It shall be an unfair labor practice for any labor organization and any ¢m- 
‘ployer to enter into any contract or agreement, express or implied, whereby, such 
employer ceases or refrains or agrees to cease or refrain from handling, using, selling, 


transporting or otherwise dealing in any of the products of any other employer, or 


to cease doing business with any other person, and any contract or agreement entered 
into heretofore or hereafter containing such an agreement shall be to such extent 


‘ unenforceable and void: Provided, That nothing in this subsection (¢) shall apply to 


‘an agreement between a labor organization and an employer in the construction 


industry relating to the contracting or subcontracting of work to be done at the site of 


' the construction, alteration, painting, or repair of a building, structure, or other work: 


Provided further, That for the purposes of this subsection (e) and section 8(b) (4) 
(B) the terms “any employer”, “any person engaged in commerce or in industry 


' affecting commerce”, and “any person” when used in relation to the terms “any other 
' producer, processor, or manvufacturer”, “any other employer”, or “any other person” 


| shall not include persons in the relation of a jobber, manufacturer, contractor, or sub- 


contractor working on the goods or premises of the jobber or manufacturer or per- 
forming parts of an integrated process of production in the apparel and clothing 


| industry: Provided further, That nothing in this Act shall prohibit the enforcement of 


any agreement which is within the foregoing exception. 
(£) It shall not be an unfair labor practice under subsections (a) and (b) of this 


' section for an employer engaged primarily in the building and construction industry 
' to make an agreement covering employees engaged (or who, upon their employment, 


will be engaged) in the building and construction industry with a labor organization 


' of which building and construction employees are members (not established, main- 


tained, or assisted by any action defined in section 8(a) of this Act as an unfair labor 


| practice) because (1) the majority status of such labor organization has not been 


established under the provisions of section 9 of this Act prior to the making of such 


| agreement, or (2) such agreement requires as a condition of employment, member- 
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ship in such labor organization after the seventh day following the beginning of such 
employment or the effective date of the agreement, whichever is later, or (3) such 
agreement requires the employer to notify such labor organization of opportunities 
for employment with such employer, or gives such labor organization an opportunity 
to refer qualified applicants for such employment, or (4) such agreement specifies 
minimum training or experience qualifications for employment or provides for priority 
in opportunities for employment based upon length of service with such employer, 
in the industry or in the particular geographical area: Provided, That nothing in this 
subsection shall set aside the final proviso to section 8(a)(3) of this Act: Provided 
further, That any agreement which would be invalid, but for clause (1) of this sub- 
section, shall not be a bar to a petition filed pursuant to section 9(¢) or 9(¢).* 


REPRESENTATIVES AND ELECTIONS 


Sec. 9. (a) Representatives designated or selected for the purposes of col- 
lective bargaining by the majority of the employees in a unit appropriate for such 
purposes, shall be the exclusive representatives of all the employees in such unit 
for the purposes of collective bargaining in respect to rates of pay, wages, hours 
of employment, or other conditions of employment: Provided, That any individual 
employee or a group of employees shall have the right at any time to present 
grievances to their employer and to have such grievances adjusted, without the 
intervention of the bargaining representative, as long as the adjustment is not 
inconsistent with the terms of a collective-bargaining contract or agreement then 
in effect: Provided further, That the bargaining representative has been given op- 
portunity to be present at such adjustment. 

(b) The Board shall decide in each case whether, in order to assure to em- 
Ployees the fullest freedom in exercising the rights guaranteed by this Act, the 
unit appropriate for the purposes of collective bargaining shall be the employer 
unit, craft unit, plant unit, or subdivision thereof: Provided, That the Board shall 
not (1) decide that any unit is appropriate for such purposes if such unit includes 
both professional employees and employees who are not professional employees 
unless a majority of such professional employees vote for inclusion in such unit; 
or (2) decide that any craft unit is inappropriate for such purposes on the ground 
that a different unit has been established by a prior Board determination, unless 
a majority of the employees in the proposed craft unit vote against separate 
representation or (3) decide that any unit is appropriate for such purposes if it 
includes, together with other employees, any individual employed as a guard to 
enforce against employees and other persons rules to protect property of the 
employer or to protect the safety of persons on the employer’s premises; but no 
labor organization shall be certified as the representative of employees in a bar- 
gaining unit of guards if such organization admits to membership, or is affiliated 
directly or indirectly with an organization which admits to membership, employees 
other than guards. 

(c)(1) Wherever a petition shall have been filed, in accordance with such 
regulations as may be prescribed by the Board— 


(A) by an employee or group of employees or any individual or labor 
organization acting in their behalf alleging that a substantial number of 


*Section 8(f) is inserted in the Act by subsection (a) of Section 705 of Public Law 
86-257. Section 705(b) provides : 

Nothing contained in the amendment made by subsection (a) shall be construed as 
authorizing the execution or application of agreements requiring membership in a 
labor organization as a condition of employment in any State or Territory in which 
such execution or application is prohibited by State or Territorial law. 
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employees (i) wish to be represented for collective bargaining and that their 
employer declines to recognize their representative as the representative de- 
fined in section 9(a), or (ii) assert that the individual or labor organization, 
which has been certified or is being currently recognized by their employer 
as the bargaining representative, is no longer a representative as defined in 
section 9(a); or 

(B) by an employer, alleging that one or more individuals or labor orga- 
nizations have presented to him a claim to be recognized as the representative 
defined in section 9(a); 


the Board shall investigate such petition and if it has reasonable cause to believe 
that a question of representation affecting commerce exists shall provide for an 
appropriate hearing upon due notice. Such hearing may be conducted by an officer 
or employee of the regional office, who shall not make any recommendations with 
respect thereto. If the Board finds upon the record of such hearing that such a 
question of representation exists, it shall direct an election by secret ballot and 
shall certify the results thereof. 

| (2) In determining whether or not a question of representation affecting com- 
merce exists, the same regulations and rules of decision shall apply irrespective of 
the identity of the persons filing the petition or the kind of relief sought and in no 
case shall the Board deny a labor organization a place on the ballot by reason of an 
order with respect to such labor organization or its predecessor not issued in 
conformity with section 10(c). 

' (3) No election shall be directed in any bargaining unit or any subdivision 
within which, in the preceding twelve-month period, a valid election shall have 
been held. Employees engaged in an economic strike who are not entitled to 
reinstatement shall be eligible to vote under such regulations as the Board shall 
find are consistent with the purposes and provisions of this Act in any election 
conducted within twelve months after the commencement of the strike. Tn any elec- 
tion where none of the choices on the ballot receives a majority, a run-off shall be 
conducted, the ballot providing for a selection between the two choices receiving the 
largest and second largest number of valid votes cast in the election. 

(4) Nothing in this section shall be construed to prohibit the waiving of bearings 
by stipulation for the purpose of a consent election in conformity with regulations 
and rules of decision of the Board. 

(5) In determining whether a unit 


‘whole or in part upon 

tion (c) of this section and there is a petition for the enforcement or 

‘order, such certification and the record of such investigation shall be included in the 
transcript of the entire record required to be filed under section 10(e) or 10(£), and 
thereupon the decree of the court enforcing, modifying, or setting aside in whole or 
iin part the order of the Board shall be made and entered upon the pleadings, testi- 
mony, and proceedings set forth in such transcript. 

' (e)(1) Upon the filing with the Board, by 30 per centum or more of the employees 
in a bargaining unit covered by an agreement between their employer and a labor 
organization made pursuant to section 8(a)(3), of a petition alleging they desire that 
‘such authority be rescinded, the Board shall take a secret ballot of the employees 
in such unit and certify the results thereof to such labor organization and to the 
employer. 

} (2) No election shall be conducted pursuant to this subsection in any bargaining 
‘ unit or any subdivision within which, in the preceding twelve-month period, a valid 
election shall have been held. 
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PREVENTION OF UNFAIR LABOR PRACTICES 


Sec. 10. (a) The Board is empowered, as hereinafter provided, to prevent any 
person from engaging in any unfair labor practice (listed in section 8) affecting com- 
merce. This power shall not be affected by any other means of adjustment or pre- 
vention that has been or may be established by agreement, law, or otherwise: Pro- 
vided, That the Board is empowered by agreement with any agency of any State or 
Territory to cede to such agency jurisdiction over any cases in any industry (other 
than mining, manufacturing, communications, and transportation except where pre- 
dominantly local in character) even though such cases may involve labor disputes 
affecting commerce, unless the provision of the State or Territorial statute applicable 
to the determination of such cases by such agency is inconsistent with the correspond- 
ing provision of this Act or has received a construction inconsistent therewith. 

(b) Whenever it is charged that any person has engaged in or is engaging it any 
such unfair labor practice, the Board, or any agent or agency designated by the 
Board for such purposes, shall have power to issue and cause to be served upon 
such person a complaint stating the charges in that respect, and containing a notice 
of hearing before the Board or a member thereof, or before a designated agent or 
agency, at a place therein fixed, not less than five days after the serving of said 
complaint: Provided, That no complaint shall issue based upon any unfair labor 
practice occurring more than six months prior to the filing of the charge with the 
Board and the service of a copy thereof upon the person against whom such charge 
is made, unless the person aggrieved thereby was prevented from filing such charge 
by reason of service in the armed forces, in which event the six-month period shall be 
computed from the day of his discharge. Any such complaint may be amended by 
the member, agent, or agency conducting the hearing or the Board in its discretion 
at any time prior to the issuance of an order based thereon. The person so com- 
plained of shall have the right to file an answer to the original or amended complaint 
and to appear in person or otherwise and give testimony at the place and time fixed in 
the complaint. In the discretion of the member, agent, or agency conducting the 
hearing or the Board, any other person may be allowed to intervene in the said 
proceeding and to present testimony. Any such proceeding shall, so far as practi- 
cable, be conducted in accordance with the rules of evidence applicable in the district 
courts of the United States under the rules of civil procedure for the district courts of 
the United States, adopted by the Supreme Court of the United States pursuant to the 
Act of June 19, 1934 (U.S. C., title 28, secs. 723-B, 723-C). 

(c) The testimony taken by such member, agent, or agency or the Board shall 
be reduced to writing and filed with the Board. Thereafter, in its discretion, the 
Board upon notice may take further testimony or hear argument. If upon the 
preponderance of the testimony taken the Board shall be of the opinion that any 
person named in the complaint has engaged in or is engaging in any such unfair 
labor practice, then the Board shall state its findings of fact and shall issue and 
cause to be served on such person an order requiring such person to cease and 
desist from such unfair labor practice, and to take such affirmative action including 
reinstatement of employees with or without back pay, as will effectuate the policies 
of this Act: Provided, That where an order directs reinstatement of an employee, 
back pay may be required of the employer or labor organization, as the case may 
be, responsible for the discrimination suffered by him: And provided further, That 
in determining whether a complaint shall issue alleging a violation of section 8(a) (1) 
or section 8(a)(2), and in deciding such cases, the same regulations and rules 
of decision shall apply irrespective of whether or not the labor organization af- 
fected is affiliated with a labor organization national or international in scope. 
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Such order may further require such person to make reports from time to time 
showing the extent to which it has complied with the order. If upon the pre- 
ponderance of the testimony taken the Board shall not be of the opinion that the 
person named in the complaint has engaged in or is engaging in any such unfair 
labor practice, thea the Board shall state its findings of fact and shall issue an order 
dismissing the said complaint. No order of the Board shall require the reinstatement 
of any individual as an employee who has been suspended or discharged, or the 
payment to him of any back pay, if such individual was suspended or discharged 
for cause. In case the evidence is presented before a member of the Board, or before 
‘an examiner or examiners thereof, such member, or such examiner or examiners, 
‘as the case may be, shall issue and cause to be served on the parties to the proceeding 
'a proposed report, together with a recommended order, which shall be filed with 
the Board, and if no exceptions are filed within twenty days after service thereof 
upon such parties, or within such further period as the Board may authorize, such 
‘recommended order shall become the order of the Board and become effective as 
therein prescribed. 

(d) Until the record in a case shall have been filed in a court, as hereinafter 
provided, the Board may at any time, upon reasonable notice and in such manner 
as it shall deem proper, modify or set aside, in whole or in part, any finding or 
order made or issued by it. 

(e) The Board shall have power to petition any court of appeals of the United 
‘States, or if all the courts of appeals to which application may be made are in vaca- 
tion, any district court of the United States, within any circuit or district, respectively, 
wherein the unfair labor practice in question occurred or wherein such person resides 
or transacts business, for the enforcement of such order and for appropriate tempo- 
‘vary relief or.restraining order, and shall file in the court the record in the proceed- 
ings, as provided in section 2112 of title 28, United States Code. Upon the filing of 
such petition, the court shall cause notice thereof to be served upon such person, 

‘and thereupon shall have jurisdiction of the proceeding and of the question deter- 
‘mined therein, and shall have power to grant such temporary relief or restraining 
order as it deems just and proper, and to make and enter a decree enforcing, modify- 
“ing, and enforcing as so modified, or setting aside in whole or in part the order of 
ithe Board. No objection that has not been urged before the Board, its member, 
‘agent, or agency, shall be considered by the court, unless the failure or neglect to 
‘urge such objection shall be excused because of extraordinary circumstances. The 
' findings of the Board with respect to questions of fact if supported by substantial 
evidence on the record considered as a whole shall be conclusive. If either party 
shall apply to the court for leave to adduce additional evidence and shall show to 
’ the satisfaction of the court that such additional evidence is material and that there 
' were reasonable grounds for the failure to adduce such evidence in the hearing before 
: the Board, its member, agent, or agency, the court may order such additional evidence 
to be taken before the Board, its member, agent, or agency, and to be made a part 
of the record. The Board may modify its findings as to the facts, or make new find- 
ings, by reason of additional evidence so taken and filed, and it shall file such modified 
' or new findings, which findings with respect to questions of fact if supported by sub- 
' stantial evidence on the record considered as a whole shall be conclusive, and shall 
file its recommendations, if any, for the modification or setting aside of its original 
' order. Upon the filing of the record with it the jurisdiction of the court shall be 
' exclusive and its judgment and decree shall be final, except that the same shall be 
' subject to review by the appropriate United States court of appeals if application 
was made to the district court as hereinabove provided, and by the Supreme Court 
' of the United States upon writ of certiorari or certification as provided in section 1254 
of title 28. 
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(£) Any person aggrieved by a final order of the Board granting or denying in 
whole or in part the relief sought may obtain a review of such order in any circuit 
court of appeals of the United States in the circuit wherein the unfair labor practice 
in question was alleged to have been engaged in or wherein such person resides or 
transacts business, or in the United States Court of Appeals for the District of 
Columbia, by filing in such court a written petition praying that the order of the 
Board be modified or set aside. A copy of such petition shall be forthwith trans- 
mitted by the clerk of the court to the Board, and thereupon the aggrieved party shall 
file in the court the record in the proceeding, certified by the Board, as provided in 
section 2112 of title 28, United States Code. Upon the filing of such petition, the 
court shall proceed in the same manner as in the case of an application by the Board 
under subsection (e) of this section, and shall have the same jurisdiction to grant to 
the Board such temporary relief or restraining order as it deems just and proper, and 
in like manner to make and enter a decree enforcing, modifying, and enforcing as so 
modified, or setting aside in whole or in part the order of the Board; the findings of 
the Board with respect to questions of fact if supported by substantial evidence on 
the record considered as a whole shall in like manner be conclusive. 

(g) The commencement of proceedings under subsection (¢) or (f) of this 
section shall not, unless specifically ordered by the court, operate as a stay of the 
Board’s order. 

(h) When granting appropriate temporary relief or a restraining order, or 
making and entering a decree enforcing, modifying, and enforcing as so modified, 
or setting aside in whole or in part an order of the Board, as provided in this 
section, the jurisdiction of courts sitting in equity shall not be limited by the Act 
entitled “An Act to amend the Judicial Code and to define and limit the jurisdic- 
tion of courts sitting in equity, and for other purposes,” approved March 23, 1932 
(US.C., Supp. VI, title 29, secs. 101-115). 

(i) Petitions filed under this Act shall be heard expeditiously, and if possible 
within ten days after they have been docketed. 

(j) The Board shall have power, upon issuance of a complaint as provided in 
subsection (b) charging that any person has engaged in or is engaging in an unfair 
labor practice, to petition any district court of the United States (including the 
District Court of the United States for the District of Columbia), within any 
district wherein the unfair labor practice in question is alleged to have occurred or 
wherein such person resides or transacts business, for appropriate temporary relief 
or restraining order. Upon the filing of any such petition the court shall cause 
notice thereof to be served upon such person, and thereupon shall have jurisdiction 
to grant to the Board such temporary relief or restraining order as it deems just 
and proper. 

(k) Whenever it is charged that any person has engaged in an unfair labor 
practice within the meaning of paragraph (4)(D) of section 8(b), the Board is 
empowered and directed to hear and determine the dispute out of which such 
unfair labor practice shall have arisen, unless, within ten days after notice that 
such charge has been filed, the parties to such dispute submit to the Board satis- 
factory evidence that they have adjusted, or agreed upon methods for the volun- 
tary adjustment of, the dispute. Upon compliance by the parties to the dispute 
with the decision of the Board or upon such voluntary adjustment of the dispute, 
such charge shall be dismissed. 

(1) Whenever it is charged that any person has engaged in an unfair labor 
practice within the meaning of paragraph (4) (A), (B), or (C) of section 8(b), or 
section 8(e) or section 8(b)(7), the preliminary investigation of such charge shall 
be made forthwith and given priority over all other cases except cases of like char- 


x 
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acter in the office where it is filed or to which it is referred. If, after such investiga- 
tion, the officer or regional attorney to whom the matter may be referred has reason- 
able cause to believe such charge is true and that a complaint should issue, he shall, 
én behalf of the Board, petition any district court of the United States (including 
the District Court of the United States for the District of Columbia) within any dis- 
trict where the unfair labor practice in question has occurred, is alleged to have 
occurred, or wherein such person resides or transacts business, for appropriate injunc- 
tive relief pending the final adjudication of the Board with respect to such matter. 
Upon the filing of any such petition the district court shall have jurisdiction to 
grant such injunctive relief or temporary restraining order as it deems just and 
proper, notwithstanding any other provision of law: Provided further, That no 
temporary restraining order shall be issued without notice unless a petition alleges 
that substantial and irreparable injury to the charging party will be unavoidable 
and such temporary restraining order shall be effective for no longer than five days 
and will become void at the expiration of such period: Provided further, That 
such officer or regional attorney shall not apply for any restraining order under sec- 
tion 8(b)(7) if a charge against the employer under section 8(a)(2) has been 
filed and after the preliminary investigation, he has reasonable cause to delieve that 
such charge is true and that a complaint should issue. Upon filing of any such peti- 
‘tion the courts shall cause notice thereof to be served upon any person involved in 
‘the charge and such person, including the charging party, shall be given an oppor- 
tunity to appear by counsel and present any relevant testimony: Provided further, 
‘That for the purposes of this subsection district courts shall be deemed to have juris- 
‘diction of a labor organization (1) in the district in which such organization main- 
tains its principal office, or (2) in any district in which its duly authorized officers 
or agents are engaged in promoting or protecting the interests of employee members. 
‘The service of legal process upon such officer or agent shall constitute service upon 
the labor organization and make such organizations a party to the suit. In situations 
‘where such relief is appropriate the procedure specified herein shall apply to charges 
_with respect to section 8(b)(4)(D).- 

(m) ‘Whenever it is charged that any person has engaged in an unfair labor 
practice within the meaning of subsection (a)(3) or (&) (2) of section 8, such charge 
shall be given priority over all other cases except cases of like character in the office 
where it is filed or to which it is referred and cases given priority under subsection (1). 


INVESTIGATORY POWERS 


Sec. 11. For the purpose of all hearings and investigations, which, in the opinion 
of the Board, are necessary and proper for the exercise of the powers vested in it 


times have access to, for the purpose 
' evidence of any person being investigated 
" any matter under investigation or in question. 
i shall upon application of any party to such proceedings, forthwith issue to such party 
_ subpenas requiring the attendance and testimony of witnesses or the production 
' of any evidence in such proceeding or investigation requested in such application. 
| Within five days after the service of a subpena on any person requiring the 
' production of any evidence in his possession or under his control, such person 
may petition the Board to revoke, and the Board shall revoke, such subpena 


' G€ in its opinion the evidence whose production is required does not relate to 


f any matter under investigation, or any matter in question in such 


or 
if in its opinion such subpena does not describe with sufficient particularity the 
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(£) Any person aggrieved by a final order of the Board granting or denying in 
whole or in part the relief sought may obtain a review of such order in any circuit 
court of appeals of the United States in the circuit wherein the unfair labor practice 
in question was alleged to have been engaged in or wherein such person resides or 
transacts business, or in the United States Court of Appeals for the District of 
Columbia, by filing in such court a written petition praying that the order of the 
Board be modified or set aside. A copy of such petition shall be forthwith trans- 
mitted by the clerk of the court to the Board, and thereupon the aggrieved party shall 
file in the court the record in the proceeding, certified by the Board, as provided in 
section 2112 of title 28, United States Code. Upon the filing of such petition, the 
court shall proceed in the same manner as in the case of an application by the Board 
under subsection (¢) of this section, and shall have the same jurisdiction to grant to 
the Board such temporary relief or restraining order as it deems just and proper, and 
in like manner to make and enter a decree enforcing, modifying, and enforcing as so 
modified, or setting aside in whole or in part the order of the Board; the findings of 
the Board with respect to questions of fact if supported by substantial evidence on 
the record considered as a whole shall in like manner be conclusive. 

(g) The commencement of proceedings under subsection (¢) or (f) of this 
section shall not, unless specifically ordered by the court, operate as a stay of the 
Board's order. 

(h) When granting appropriate temporary relief or a restraining order, or 
making and entering a decree enforcing, modifying, and enforcing as so modified, 
or setting aside in whole or in part an order of the Board, as provided in this 
section, the jurisdiction of courts sitting in equity shall not be limited by the Act 
entitled “An Act to amend the Judicial Code and to define and limit the jurisdic- 
tion of courts sitting in equity, and for other purposes,” approved March 23, 1932 
(US.C., Supp. VI, title 29, secs. 101-115). 

(i) Petitions filed under this Act shall be heard expeditiously, and if possible 
within ten days after they have been docketed. 

(j) The Board shall have power, upon issuance of a complaint as provided in 
subsection (b) charging that any person has engaged in or is engaging in an unfair 
labor practice, to petition any district court of the United States (including the 
District Court of the United States for the District of Columbia), within eny 
district wherein the unfair labor practice in question is alleged to have occurred or 
wherein such person resides or transacts business, for appropriate temporary relief 
or restraining order. Upon the filing of any such petition the court shall cause 
notice thereof to be served upon such person, and thereupon shall have jurisdiction 
to grant to the Board such temporary relief or restraining order as it deems just 
and proper. 

(k) Whenever it is charged that any person has engaged in an unfair labor 
practice within the meaning of paragraph (4)(D) of section 8(b), the Board is 
empowered and directed to hear and determine the dispute out of which such 
unfair labor practice shall have arisen, unless, within ten days after notice that 
such charge has been filed, the parties to such dispute submit to the Board satis- 
factory evidence that they have adjusted, or agreed upon methods for the volun- 
tary adjustment of, the dispute. Upon compliance by the parties to the dispute 
with the decision of the Board or upon such voluntary adjustment of the dispute, 
such charge shall be dismissed. 

(1) Whenever it is charged that any person has engaged in an unfair labor 
practice within the meaning of paragraph (4) (A), (B), or (C) of section 8(b), or 
section 8(e) or section 8(b)(7), the preliminary investigation of such charge shall 
be made forthwith and given priority over all other cases except cases of like char- 
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acter in the office where it is filed or to which it is referred. ¥f, after such investiga- 
to whom the matter may be referred has reason- 
a complaint should issue, he shall, 


the District Court of the United States for ict of Columbia) within any dis- 
trict where the unfair labor practice in question has occurred, is alleged to have 
occurred, or wherein such person resides or transacts business, for appropriate injunc- 
tive relief pending the final adjudication of the Board with respect to such matter. 
Upon the filing of any such petition the district court shall have jurisdiction to 
grant such injunctive relief or temporary restraining order as it deems just and 
proper, notwithstanding any other provision of law: Provided further, That no 
temporary restraining order shall be issued without notice unless a petition alleges 
that substantial and irreparable injury to the charging party will be unavoidable 
and such temporary restraining order shall be effective for no longer than five days 
and will become void at the expiration of such period: Provided further, That 
such officer or regional attorney shall not apply for any restraining order under sec- 
tion 8(b)(7) if a charge against the employer under section 8(a)(2) has been 
filed and after the preliminary investigation, he has reasonable cause to delieve that 
such charge is true and that a complaint should issue. Upon filing of any such peti- 
tion the courts shall cause notice thereof to be served upon any person involved in 
the charge and such person, including the charging party, shall be given an oppor- 
tunity to appear by counsel and present any relevant testimony: Provided further, 
‘That for the purposes of this subsection district courts shall be deemed to have juris- 
diction of a labor organization (1) in the district in which such organization main- 
tains its principal office, or (2) in any district in which its duly authorized officers 
‘or agents are engaged in promoting or protecting the interests of employee members. 
‘The service of legal process upon ‘such officer or agent shall constitute service upon 
the labor organization and make such organizations a party to the suit. In situations 
‘where such relief is appropriate the procedure specified herein shall apply to charges 
with respect to section 8(b)(4)(D). 

(m) Whenever it is charged that any person has engaged in an unfair labor 
practice within the meaning of subsection (a) (3) or ()(2) of section 8, such charge 
‘shall be given priority over all other cases except cases of like character in the office 
‘where it is filed or to which it is referred and cases given priority under subsection (1). 


INVESTIGATORY POWERS 


Sec. 11. For the purpose of all hearings and investigations, which, in the opinion 
of the Board, are necessary and proper for the exercise of the powers vested in it 
_ by section 9 and section 10— 

(1) The Board, or its duly authorized agents or agencies, shall at all reasonable 


igation requested in such application. 
subpena on any person requiring the 
der his control, such person 


| any matter under investigation, 
' if in its opinion such subpena does not 
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evidence whose production is required. Any member of the Board, or any agent 
or agency designated by the Board for such purposes, may administer oaths and 
affirmations, examine witnesses, and receive evidence. Such attendance of witnesses 
and the production of such evidence may be required from any place in the United 
States or any Territory or possession thereof, at any designated place of hearing. 

(2) In case of contumacy or refusal to obey a subpena issued to any person, 
any district court of the United States or the United States courts of any Terri- 
tory or possession, or the District Court of the United States for the District of 
Columbia, within the jurisdiction of which the inquiry is carried on or within the 
jurisdiction of which said person guilty of contumacy or refusal to obey is found 
or resides or transacts business, upon application by the Board shall have jurisdic- 
tion to issue to such person an order requiring such person to appear before the 
Board, its member, agent, or agency, there to produce evidence if so ordered, or 
there to give testimony touching the matter under investigation or in question; and 
any failure to obey such order of the court may be punished by said court as a 
contempt thereof. 

(3)* 

(4) Complaints, orders, and other process and papers of the Board, its member, 
agent, or agency, may be served either personally or by registered mail or by tele- 
graph or by leaving a copy thereof at the principal office or place of business of 
the person required to be served. The verified return by the individual so serving 
the same setting forth the manner of such service shall be proof of the same, and 
the return post office receipt or telegraph receipt therefor when registered and mailed 
or telegraphed as aforesaid shall be proof of service of the same. Witnesses sum- 
moned before the Board, its member, agent, or agency, shall be paid the same fees 
and mileage that are paid witnesses in the courts of the United States, and witnesses 
whose depositions are taken and the persons taking the same shall severally be 
entitled to the same fees as are paid for like services in the courts of the United States. 

(5) All process of any court to which application may be made under this Act 
may be served in the judicial district wherein the defendant or other person required 
to be served resides or may be found. 

(6) The several departments and agencies of the Government, when directed by 
the President, shall furnish the Board, upon its request, all records, papers, and 
information in their possession relating to any matter before the Board. 

SEc. 12. Any person who shall willfully resist, prevent, impede, or interfere with 
any member of the Board or any of its agents or agencies in the performance of 
duties pursuant to this Act shall be punished by a fine of not more than $5,000 
or by imprisonment for not more than one year, or both. 


LIMITATIONS 


Sec. 13. Nothing in this Act, except as specifically provided for herein, shall be 
construed so as either to interfere with or impede or diminish in any way the right 
to strike, or to affect the limitations or qualifications on that right. 


*Section 11(3) is repealed by Sec. 234, Public Law 91-452, 91st Congress, S. 30, 84 
Stat. 926, October 15, 1970. See Title 18, U.S.C. Sec. 6001, et seq. 


TEXT OF AMENDED ACT 17 


_Sec. 14. (a) Nothing herein shall prohibit any individual employed as a super- 
visor from becoming or remaining a member of a labor organization, but no employer 
subject to this Act shall be compelled to deem individuals defined herein as super- 
visors as employees for the purpose of any law, cither national or local, relating to 
collecti oh 

(b) Nothing in this Act shall be construed as authorizing the execution or appli- 
cation of agreements requiring membership in a labor organization as a condition 
of employment in any State or Territory in which such execution or application is 
prohibited by State or Territorial law. 

(¢)(1) The Board, in its discretion, may, by rule of decision or by published 
rules adopted pursuant to the Administrative Procedure Act, decline to assert juris- 
diction over any labor dispute involving any class or category of employers, where, 
in the opinion of the Board, the effect of such labor dispute on commerce is not suffi- 
ciently substantial to warrant the exercise of its jurisdiction: Provided, That the Board 
shall not decline to assert jurisdiction over any labor dispute over which it would 
assert jurisdiction under the standards prevailing upon August 1, 1959. 

(2) Nothing in this Act shall be deemed to prevent or bar any agency or the 
courts of any State or Territory (including the Commonwealth of Puerto Rico, Guam, 
and the Virgin Islands), from assuming and asserting jurisdiction over labor disputes 
over which the Board declines, pursuant to paragraph (1) of this subsection, to assert 
jurisdiction. 

Sec. 15, Wherever the application of the provisions of section 272 of chapter 
10 of the Act entitled “An Act to establish a uniform system of bankruptcy 
throughout the United States,” approved July 1, 1898, and Acts amendatory thereof 
and suppleInentary thereto (U.S.C., title 11, sec. 672), conflicts with the appli- 
cation of the provisions of this Act, this Act shall prevail: Provided, That in any 
situation where the provisions of this Act cannot be validly enforced, the pro- 
visions of such other Acts shall remain in full force and effect. 

Sec. 16. If any provision of this Act, or the application of such provision to any 
person or circumstances, shall be held invalid, the remainder of this Act, or the 
application of such provision to persons or circumstances other than those as to which 
it is held invalid, shall not be affected thereby. 

Sec. 17. This Act may be cited as the “National Labor Relations Act.” 

Sec. 18, No petition entertained, no investigation made, no election held, and 
No certification issued by the National Labor Relations Board, under any of the 
provisions of section 9 of the National Labor Relations Act, as amended, shall be 
invalid by reason of the failure of the Congress of Industrial Organizations to have 
complied with the requirements of section 9(f), (g), or (h) of the aforesaid Act prior 
to December 22, 1949, or by reason of the failure of the American Federation of 
Labor to have complied with the provisions of section 9(f), (g). or (h) of the afore- 
said Act prior to November 7, 1947: Provided, That no liability shall be imposed 
under any provision of this Act upon any person for failure to honor any election or 
certificate referred to above, prior to the effective date of this amendment: Provided, 
however, That this proviso shall not have the effect of setting aside or in any way 
affecting judgments or decrees heretofore entered under section 10(e) or (f) and 
which have become final. 


EFFECTIVE DATE OF CERTAIN CHANGES* 


Sec. 102. No provision of this title shall be deemed to make an unfair labor 
practice any act which was performed prior to the date of the enactment of this Act 


*The effective date referred to in Sections 102, 103, and 104 is August 22, 1947. For 
effective dates of 1959 amendments, see footnote on first page of this text. 
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which did not constitute an unfair labor practice prior thereto, and the provisions of 
section 8(a)(3) and section 8(b)(2) of the National Labor Relations Act as 
amended by this title shall not make an unfair labor practice the performance of 
any obligation under a collective-bargaining agreement entered into prior to the date 
of the enactment of this Act, or (in the case of an agreement for a period of not 
more than one year) entered into on or after such date of enactment, but prior to 
the effective date of this title, if the performance of such obligation would not have 
constituted an unfair labor practice under section 8(3) of the National Labor 
Relations Act prior to the effective date of this title, unless such agreement was 
renewed or extended subsequent thereto. 

Sec. 103. No provisions of this title shall affect any certification of represent- 
atives or any determination as to the appropriate collective-bargaining unit, 
which was made under section 9 of the National Labor Relations Act prior to the 
effective date of this title until one year after the date of such certification or if, 
in respect of any such certification, a collective-bargaining contract was entered into 
prior to the effective date of this title, until the end of the contract period or until 
one year after such date, whichever first occurs. 

Sec. 104. The amendments made by this title shall take effect sixty days after 
the date of the enactment of this Act, except that the authority of the President to 
appoint certain officers conferred upon him by section 3 of the National Labor 
Relations Act as amended by this title may be exercised forthwith. 


TITLE I—CONCILIATION OF LABOR DISPUTES IN INDUSTRIES 
AFFECTING COMMERCE; NATIONAL EMERGENCIES 


employees; 

(b) the settlement of issues between employers and employees through 
collective bargaining may be advanced by making available full and adequate 
governmental facilities for conciliation, mediation, and voluntary arbitration to 
aid and encourage employers and the representatives of their employees to 
reach and maintain agreements concerning rates of pay, hours, and working 
conditions, and to make all reasonable efforts to settle their differences by 
mutual agreement reached through conferences and collective bargaining or by 
such methods as may be provided for in any applicable agreement for the 
settlement of disputes; and 

(c) certain controversies which arise between parties to collective-bargain- 
ing agreements may be avoided or minimized by making available full and 
adequate governmental facilities for furnishing assistance to employers and 
the representatives of their employees in formulating for inclusion within such 
agreements provision for adequate notice of any proposed changes in the terms 
of such agreements, for the final adjustment of grievances or questions regarding 
the application or interpretation of such agreements, and other provisions 
designed to prevent the subsequent arising of such controversies. 


Sec. 202. (a) There is hereby created an independent agency to be known as the 
Federal Mediation and Conciliation Service (herein referred to as the “Service,” 
except that for sixty days after the date of the enactment of this Act such term 
shall refer to the Conciliation Service of the Department of Labor). The Service 
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shall be under the direction of a Federal Mediation and Conciliation Director 
(hereinafter referred to as the “Director”), who shall be appointed by the President 
by and with the advice and consent of the Senate. The Director shall receive 
compensation at the rate of $12,000* per annum. The Director shall not engage in 
any other business, vocation, or employment. 

(b) The Director is authorized, subject to the civil-service laws, to appoint such 
clerical and other personnel as may be necessary for the execution of the functions 
of the Service, and shall fix their compensation in accordance with the Classification 
Act of 1923, as amended, and may, without regard to the provisions of the civil- 
service laws and the Classification Act of 1923, as amended, appoint and fix the 
compensation of such conciliators and mediators as may be necessary to carry out 
the functions of the Service. The Director is authorized to make such expenditures 
for supplies, facilities, and services as he deems necessary. Such expenditures shall 
be allowed and paid upon presentation of itemized vouchers therefor approved by 
the Director or by any employee designated by him for that purpose. 

(c) The principal office of the Service shall be in the District of Columbia, but 
the Director may establish regional offices convenient to localities in which labor 
controversies are likely to arise. The Director may by order, subject to revocation 
at any time, delegate any authority and discretion conferred upon him by this Act 
to any regional director, or other officer or employee of the Service. The Director 
may establish suitable procedures for cooperation with State and local mediation 
agencies. The Director shall make an annual report in writing to Congress at the 
end of the fiscal year. 

(d) All mediation and conciliation functions of the Secretary of Labor or the 
United States Conciliation Service under section 8 of the Act entitled “An Act to 
create a Department of Labor,” approved March 4, 1913 (U.S.C., title 29, sec. 
51), and all functions of the United States Conciliation Service under any other 
law are hereby transferred to the Federal Mediation and Conciliation Service, 
together with the personnel and records of the United States Conciliation Service. 
Such transfer shall take effect upon the sixtieth day: after the date of enactment 
of this Act. Such transfer shall not affect any proceedings pending before the 
United States Conciliation Service or any certification, order, rule, or regulation 
theretofore made by it or by the Secretary of Labor. The Director and the Service 
shall not be subject in any way to the jurisdiction or authority of the Secretary of 
labor or any official or division of the Department of Labor. 


FUNCTIONS OF THE SERVICE 


Sec, 203. (a) It shall be the duty of the Service, in order to prevent or mini- 
mize interruptions of the free flow of commerce growing out of labor disputes, to 
assist parties to labor disputes in industries affecting commerce to settle such dis- 
putes through conciliation and mediation. 

(b) The Service may proffer its services in any labor dispute in any industry 
affecting commerce, cither upon its own motion or upon the request of one or 
more of the parties to the dispute, whenever in its judgment such dispute threatens 
to cause a substantial interruption of commerce. The Director and the Service 
are directed to avoid attempting to mediate disputes which would have only a 
minor effect on interstate commerce if State or other conciliation services are 
available to the parties. Whenever the Service does proffer its services in any 
dispute, it shall be the duty of the Service promptly to put itself in communication 

*Pursuant to Public Law 90-206, 90th Congress, 81 Stat. 644, approved December 16, 


1967, and in accordance with Sec. 225(f)(ii) thereof, effective in 1969, the salary of 
the Director shall be $40,000 per year. 
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with the parties and to use its best efforts, by mediation and conciliation, to bring 
them to agreement. 

(c) If the Director is not able to bring the parties to agreement by conciliation 
within a reasonable time, he shall seek to induce the parties voluntarily to seek 
other means of settling the dispute without resort to strike, lock-out, or other 
coercion, including submission to the employees in the bargaining unit of the 
employer's last offer of settlement for approval or rejection in a secret ballot. 
The failure or refusal of either party to agree to any procedure suggested by the 
Director shall not be deemed a violation of any duty or obligation imposed by 
this Act. 

(d) Final adjustment by, a method agreed upon by the parties is hereby declared 
to be the desirable method for settlement of grievance disputes arising over the appli- 
cation or interpretation of an existing collective-bargaining agreement. The Service 
is directed to make its conciliation and mediation services available in the settlement 
of such grievance disputes only as a last resort and in exceptional cases. 

Sec. 204. (a) In order to prevent or minimize interruptions of the free flow of 
commerce growing out of labor disputes, employers and employees and their repre- 
sentatives, in any industry affecting commerce, shall— 

(1) exert every reasonable effort to make and maintain agreements concern- 
ing rates of pay, hours, and working conditions, including provision for adequate 
notice of any proposed change in the terms of such agreements; 

(2) whenever a dispute arises over the terms or application of a collective- 
bargaining agreement and a conference is requested by a party or prospective 
party thereto, arrange promptly for such a conference to be held and endeavor 
in such conference to settle such dispute expeditiously; and 

(3) in case such dispute is not settled by conference, participate fully and 
promptly in such meetings as may be undertaken by the Service under this Act 
for the purpose of aiding in a settlement of the dispute. 


Sec. 205. (a) There is hereby created a National Labor-Management Panel which 
shall be composed of twelve members appointed by the President, six of whom shall 
be selected from among persons outstanding in the field of management and six of 
whom shall be selected from among persons outstanding in the field of labor. Each 
member shall hold office for a term of three years, except that any member appointed 
to fill a vacancy occurring prior to the expiration of the term for which his prede- 
cessor was appointed shall be appointed for the remainder of such term, and the 
terms of office of the members first taking office shall expire, as designated by the 
President at the time of appointment, four at the end of the first year, four at the end 
of the second year, and four at the end of the third year after the date of appoint- 
ment. Members of the panel, when serving on business of the panel, shall be paid 
compensation at the rate of $25 per day, and shall also be entitled to receive an 
allowance for actual and necessary travel and subsistence expenses while so serving 
away from their places of residence. 

(b) It shall be the duty of the panel, at the request of the Director, to advise in 
the avoidance of industrial controversies and the manner in which mediation and 
voluntary adjustment shall be administered, particularly with reference to contro- 
versies affecting the general welfare of the country. 


NATIONAL EMERGENCIES 


Sec. 206. Whenever in the opinion of the President of the United States, a 
threatened or actual strike or iock-out affecting an entire industry or a substantial 
part thereof engaged in trade, commerce, transportation, transmission, or communi- 
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cation among the several States or with foreign nations, or engaged in the production 
of goods for commerce, will, if permitted to occur or to continue, imperil the national 
health or safety, he may appoint a board of inquiry to inquire into the issues involved 
in the dispute and to make a written report to him within such time as he shall pre- 
scribe. Such report shall include a statement of the facts with respect to the dispute, 
including each party's statement of its position but shall not contain any recom- 
mendations. The President shall file a copy of such report with the Service and 
shall make its contents available to the public. 

Sec. 207. (a) A board of inquiry shall be composed of a chairman and such 
other members as the President shall determine, and shall have power to sit and 
act in any place within the United States and to conduct such hearings cither in 
public or in private, as it may deem necessary or proper, to ascertain the facts 
with respect to the causes and circumstances of the dispute. 

(b) Members of a board of inquiry shall receive compensation at the rate of 
$50 for each day actually spent by them in the work of the board, together with 
necessary travel and subsistence expenses. 

(c) For the purpose of any hearing-or inquiry conducted by any board ap- 
pointed under this title, the provisions of sections 9 and 10 (relating to the at- 
tendance of witnesses and the production of books, papers, and documents) of the 
Federal Trade Commission Act of September 16, 1914, as amended (U.S.C. 19, 
title 15, secs. 49 and 50, as amended), are hereby made applicable to the powers 
and duties of such board. 

Sec. 208. (a) Upon receiving a report from a board of inquiry the President 
may direct the Attorney General to petition any district court of the United 
States having jurisdiction of the parties to enjoin such strike or lock-out or the 
continuing thereof, and if the court finds that such threatened or actual strike 
or lock-out— 


(i) affects an entire industry or a substantial part thereof engaged in trade, 
commerce, transportation, transmission, or communication among the several 
States or with foreign nations, or engaged in the production of goods for 
commerce; and 

(ii) if permitted to occur or to continue, will imperil the national health 
or safety, it shall have jurisdiction to enjoin any such strike or lock-out, 
or the continuing thereof, and to make such other orders as may be appro- 
priate. 

(b) In any case, the provisions of the Act of March 23, 1932, entitled “An 
Act to amend the Judicial Code and to define and limit the jurisdiction of courts 
sitting in equity, and for other purposes,” shall not be applicable. 

(¢) The order or orders of the court shall be subject to review by the appro- 
priate circuit court of appeals and by the Supreme Court upon writ of certiorari 
or certification as provided in sections 239 and 240 of the Judicial Code, as amended 
(US.C., title 29, secs. 346 and 347). 

Sec. 209. (a) Whenever a district court has issued an order under section 208 
enjoining acts or practices which imperil or threaten to imperil the national health or 
safety, it shall be the duty of the parties to the labor dispute giving rise to such order 
to make every effort to adjust and settle their differences, with the assistance of the 
Service created by this Act. Neither party shall be under any duty to accept, in whole 
or in part, any proposal of settlement made by the Service. 

(b) Upon the issuance of such order, the President shall reconvene the board 
of inquiry which thas previously reported with respect to the dispute. At the end 
of a sixty-day period (unless the dispute has been settled by that time), the board 
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of inquiry shall report to the President the current position of the parties and the 
efforts which has been made for settlement, and shall include a statement by each 
party of its position and a statement of the employer's last offer of settlement. 
The President shall make such report available to the public. The National 
Labor Relations Board, within the succeeding fifteen days, shall take a secret ballot 
of the employees of each employer involved in the dispute on the question of 
whether they wish to accept the final offer of settlement made by their employer as 
stated by him and shall certify the results thereof to the Attorney General within five 
days thereafter. 

Sec. 210. Upon the certification of the results of such ballot or upon a settlement 
being reached, whichever happens sooner, the Attorney General shall move the court 
to discharge the injunction, which motion shall then be granted and the injunction 
discharged. When such motion is granted, the President shall submit to the Congress 
a full and comprehensive report of the proceedings, including the findings of the 
board of inquiry and the ballot taken by the National Labor Relations Board, 
together with such recommendations as he may see fit to make for consideration and 
appropriate action. 


COMPILATION OF COLLECTIVE-BARGAINING AGREEMENTS, ETC. 


Sec. 211. (a) For the guidance and information of interested representatives of 
employers, employees, and the general public, the Bureau of Labor Statistics of the 
Department of Labor shall maintain a file of copies of all available collective- 
bargaining agreements and other available agreements and actions thereunder settling 
or adjusting labor disputes. Such file shall be open to inspection under appropriate 
conditions prescribed by the Secretary of Labor, except that no specific information 
submitted in confidence shall be disclosed. 

(b) The Bureau of Labor Statistics in the Department of Labor is authorized 
to furnish upon request of the Service, or employers, employees, or their representa- 
tives, all available data and factual information which may aid in the settlement 
of any labor dispute, except that no specific information submitted in confidence shall 
be disclosed. 

EXEMPTION OF RAILWAY LABOR ACT 


SEc. 212. The provisions of this title shall not be applicable with respect to any 
matter which is subject to the provisions of the Railway Labor Act, as amended from 
time to time. 

TITLE M1 


SUITS BY AND AGAINST LABOR ORGANIZATIONS 


Sec. 301. (a) Suits for violation of contracts between an employer and a labor 
organization representing employees in an industry affecting commerce as defined 
in this Act, or between any such labor organizations, may be brought in any district 
court of the United States having jurisdiction of the parties, without respect to the 
amount in controversy or without regard to the citizenship of the parties. 

(b) Any labor organization which represents employees in an industry affecting 
commerce as defined in this Act and any employer whose activities affect commerce 
as defined in this Act shall be bound by the acts of its agents. Any such labor 
organization may sve or be sued as an entity and in behalf of the employees whom 
it represents in the courts of the United States. Any money judgment against a 
labor organization in a district court of the United States shall be enforceable only 
against the organization as an entity and against its assets, and shall not be enforce- 
able against any individual member or his assets. 
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(c) For the purposes of actions and proceedings by or against labor organizations 
in the district courts of the United States, district courts shall be deemed to have 
jurisdiction of a labor organization (1) in the district in which such organization 


‘ maintains its principal offices, or (2) in any district in which its duly authorized 
- officers or agents are engaged in representing or acting for employee members. 


(d) The service of summons, subpena, or other legal process of any court of the 
United States upon an officer or agent of a labor organization, in his capacity as such, 
shall constitute service upon the labor organization. 

(e) For the purposes of this section, in determining whether any person is acting 


‘as an “agent” of another person so as to make such other person responsible for 
' his acts, the question of whether the specific acts performed were actually authorized 


or subsequently ratified shall not be controlling. 


RESTRICTIONS ON PAYMENTS TO EMPLOYEE REPRESENTATIVES 


Sec. 302. (a) It shall be unlawful for any employer or association of employers 
or any person who acts as a labor relations expert, adviser, or consultant to an em- 


' ployer or who acts in the interest of an employer to pay, lend, or deliver, or agree 
' to pay, lend, or deliver, any money or other thing of value— 


(1) to any representative of any of his employees who are employed in an 
industry affecting commerce; or 

(2) to any labor organization, or any officer or employee thereof, which 
represents, secks to represent, or would admit to membership, any of the em- 
ployees of such employer who are employed in an industry affecting commerce; 
or 

(3) to any employee or group or committee of employees of such employer 
employed in an industry affecting commerce in excess of their normal compen- 
sation for the purpose of causing such employee or group or committee directly 
or indirectly to influence any other employees in the exercise of the right to 
organize and bargain collectively through representatives of their own choosing; 
or 

(4) to any officer or employee of a labor organization engaged in an industry 
affecting commerce with intent to influence him in respect to any of his actions, 
decisions, or duties as a representative of employees or as such officer or 
employee of such labor organization. 

(b)(1) It shall be unlawful for any person to request, demand, receive, or ac- 
cept, or agree to receive or accept, any payment, loan, or delivery of any monty or 
other thing of value probibited by subsection (a). 

(2) It shall be unlawful for any labor organization, or for any person acting as 
an officer, agent, representative, or employee of such labor organization, to demand 
or accept from the operator of any motor vehicle (as defined in part II of the 
Interstate Commerce Act) employed in the transportation of property in commerce, 
or the employer of any such operator, any money or other thing of value payable 
to such organization or to an officer, agent, representative or employee thereof as 
a fee or charge for the unloading, or the connection with the unloading, of the 
cargo of such vehicle: Provided, That nothing in this paragraph shall be construed, 
to make unlawful any payment by an employer to any of his employees as com- 
pensation for their services as employees. 

(c) The provisions of this section shall not be applicable (1) in respect to any 
money or other thing of value payable by an employer to any of his employees 
whose established duties include ‘acting openly for such employer in matters of 
labor relations or personnel administration or to any representative of his employees, 
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or to any officer or employee of a labor organization, who is also an employee or 
former employee of such employer, as compensation for, or by reason of, his service 
as an employee of such employer; (2) with respect to the payment or delivery of any 
money or other thing of value in satisfaction of a judgment of any court or a decision 
or award of an arbitrator or impartial chairman or in compromise, adjustment, 
settlement, or release of any claim, complaint, grievance, or dispute in the absence of 
fraud or duress; (3) with respect to the sale or purchase of an article or commodity 
at the prevailing market price in the regular course of business; (4) with respect to 
money deducted from the wages of employees in payment of membership dues in a 
labor organization: Provided, That the employer has received from each employee, 
on whose account such deductions are made, a written assignment which shall not be 
irrevocable for a period of more than one year, or beyond the termination date of 
the applicable collective agreement, whichever occurs sooner; (5) with respect to 
money or other thing of value paid to a trust fund established by such representative, 
for the sole and exclusive benefit of the employees of such employer, and their 
families and dependents (or of such employees, families, and dependents jointly with 
the employees of other employers making similar payments, and their families and 
dependents): Provided, That (A) such payments are held in trust for the purpose 
of paying, either from principal or income or both, for the benefit of employees, 
their families and dependents, for medical or hospital care, pensions on retirement or 
death of employees, compensation for injuries or illness resulting from occupational 
activity or insurance to provide any of the foregoing, or unemployment benefits or 
life insurance, disability and sickness insurance, or accident insurance; (B) the de- 
tailed basis on which such payments are to be made is specified in a written agree- 
ment with the employer, and employees and employers are equally represented in 
the administration of such fund, together with such neutral persons as the repre- 
sentatives of the employers and the representatives of employees may agree upon 
and in the event the employer and employee groups deadlock on the administration 
of such fund and there are no neutral persons empowered to break such deadlock, 
such agreement provides that the two groups shall agree on an impartial umpire to 
decide such dispute, or in event of their failure to agree within a reasonable length 
of time, an impartial umpire to decide such dispute shall, on petition of either group, 
be appointed by the district court of the United States for the district where the trust 
fund has its principal office, and shall also contain provisions for an annual audit of 
the trust fund, a statement of the results of which shall be available for inspection 
by interested persons at the principal office of the trust fund and at such other places 
as may be designated in such written agreement; and (C) such payments as are 
intended to be used for the purpose of providing pensions or annuities for employees 
are made to a separate trust which provides that the funds held therein cannot be 
used for any purpose other than paying such pensions or annuities; (6) with respect 
to money or other thing of value paid by any employer to a trust fund established 
by such representative for the purpose of pooled vacation, holiday, severance or sim- 
ilar benefits, or defraying costs of apprenticeship or other training program: Pro- 
vided, That the requirements of clause (B) of the proviso to clause (5) of this sub- 
section shall apply to such trust funds; or (7) with respect to money or other thing of 
value paid by any employer to a pooled or individual trust fund established by such 
representative for the purpose of (A) scholarships for the benefit of employees, their 
families, and dependents for study at educational institutions, or (B) child care centers 
for preschool and school age dependents of employees: Provided, That no labor 
organization or employer shall be required to bargain on the establishment of any 
such trust fund, and refusal to do so shall not constitute an unfair labor practice: 
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Provided further, That the requirements of clause (B) of the proviso to clause (5) 
of this subsection shall apply to such trust funds.* 

(d) Any person who willfully violates any of the provisions of this section shall, 
upon conviction thereof, be guilty of a misdemeanor and be subject to a fine of not 
more than $10,000 or to imprisonment for not more than one year, or both. 

(e) The district courts of the United States and the United States courts of the 
Territories and possessions shall have jurisdiction, for cause shown, and subject to 
the provisions of section 17 (relating to notice to opposite party) of the Act entitled 
“An Act to supplement existing laws against unlawful restraints and monopolies, 
and for other purposes,” approved October 15, 1914, as amended (U.S.C, title 28, 
sec. 381), to restrain violations of this section, without regard to the provisions of 
sections 6 and 20 of such Act of October 15, 1914, as amended (U.S.C., title 15, 
sec. 17, and title 29, sec. 52), and the provisions of the Act entitled “An Act to amend 
the Judicial Code and to define and limit the jurisdiction of courts sitting in equity, 
and for other purposes,” approved March 23, 1932 (U.S.C., title 29, secs. 101-115). 

(f) This section shall not apply to any contract in force on the date of enactment 
of this Act, until the expiration of such contract, or until July 1, 1948, whichever 
first occurs. 

(g) Compliance with the restrictions contained in subsection (c)(5)(B) upon 
contributions to trust funds, otherwise lawful, shall not be applicable to contributions 
to such trust funds established by collective agreement prior to January 1, 1946, 
nor shall subsection (c)(5)(A) de construed as prohibiting contributions to such 
trust funds if prior to January 1, 1947, such funds contained provisions for pooled 
vacation benefits. 


BOYCOTTS AND OTHER UNLAWFUL COMBINATIONS 


Sec. 303. (a) It shall be unlawful, for the purpose of this section only, in an 
industry or activity affecting commerce, for any labor organization to engage in 
‘any activity or conduct defined as an unfair labor practice in section 8(b)(4) of 
the National Labor Relations Act, as amended. 

(b) Whoever shall be injured in his business or property by reason of any 
violation of subsection (a) may sue therefore in any district court of the United 
‘States subject to the limitations and provisions of section 301 hereof without 
respect to the amount in controversy, or in any other court having jurisdiction of 
the parties, and shall recover the damages by him sustained and the cost of the 
suit. 


RESTRICTION ON POLITICAL CONTRIBUTIONS 


Sec. 304. Section 313 of the Federal Corrupt Practices Act, 1925 (U.S.C., 1940 
‘ edition, title 2, sec. 251; Supp. V, title 50, App., sec. 1509), as amended, is amended 
to read as follows: 

Sec. 313. It is unlawful for any national bank, or any corporation organized 
by authority of any law of Congress to make a contribution or expenditure in 
connection with any election to any political office, or in connection with any 
primary election or political convention or caucus held to select candidates for any 
political office, or for any corporation whatever, or any Jabor organization to make 

‘9 contribution or expenditure in connection with any election at which Presidential 
‘and Vice Presidential electors or a Senator or Representative in, or a Delegate or 
Resident Commissioner to Congress are to be voted for, or in connection with any 


*Section 302(c)(7) has been added by Public Law 91-86, 91st Congress, S. 2068, 83 
Stat. 133, approved October 14, 1969. 
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primary election or political convention or caucus held to select candidates for any 
of the foregoing offices, or for any candidate, political committee, or other person 
to accept or receive any contribution prohibited dy this section. Every corpora- 
tion or labor organization which makes any contribution or expenditure in violation 
of this section shall be fined not more than $5,000; and every officer or director of 
any corporation, or officer of any labor organization, who consents to any contri- 
bution or expenditure by the corporation or labor organization, as the case may be, 
in violation of this section shall be fined not more than $1,000 or imprisoned for 
not more than one year, or both. For the purposes of this section “labor organi- 
zation” means any organization of any kind, or any agency or employee representa- 
tion committee or plan, in which employees participate and which exists for the 
purpose, in whole or in part, of dealing with employers concerning grievances, 
labor disputes, wages, rates of pay, hours of employment, or conditions of work. 
TITLE IV 
CREATION OF JOINT COMMITTEE TO STUDY AND REPORT ON BASIC PROBLEMS 
AFFECTING FRIENDLY LABOR RELATIONS AND PRODUCTIVITY 


o * . . * 


TITLE V 
DEFINITIONS 
Sec. 501. When used in this Act— 

(1) The term “industry affecting commerce” means any industry or activity 
in commerce or in which a labor dispute would burden or obstruct commerce or 
tend to burden or obstruct commerce or the free flow of commerce. 

(2) The term “strike” includes any strike or other concerted stoppage of work 
by employees (including a stoppage by reason of the expiration of a collective- 


bargaining agreement) and any concerted slow-down or other concerted interruption 
of operations by employees. 

(3) The terms “commerce,” “labor disputes,” “employer,” “employee,” “labor 
organization,” “representative,” “person,” and “supervisor” shall have the same 
meaning as when used in the National Labor Relations Act as amended by this Act. 


SAVING PROVISION 

Sec. 502. Nothing in this Act shall be construed to require an individual em- 
ployee to render labor or service without his consent, nor shall anything in this 
Act be-construed to make the quitting of his labor by an individual employee 
an illegal act; nor shall any court issue any process to compel the performance 
by an individual employee of such labor or service, without his consent; nor shall 
the quitting of labor by an employee or employees in good faith because of abnor- 
mally dangerous conditions for work at the place of employment of such employee 
or employees be deemed a strike under this Act. 


SEPARABILITY 


Sec. 503. If any provision of this Act, or the application of such provision to 
any person or circumstance, shall be held invalid, the remainder of this Act, or 
the application of such provision to persons or circumstances other than those as 
to which it is held invalid, shall not be affected thereby. 
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BRIEF FOR THE NATIONAL LABOR RELATIONS BOARD 


COUNTERSTATEMENT OF ISSUES PRESENTED 


1. Whether substantial evidence on the record as a whole supports 
the Board’s finding that the Company interfered with, restrained, and co- 


erced its employees in the exercise of their Section 7 rights, in violation 


of Section 8(a)(1) of the Act, and constructively discharged employeee 
Kallas because of his union activities, in violation of Section 8(a)(3) and 
(1) of the Act. 


2. Whether the Board properly found that the Company violated 
Section 8(a)(5) and (1) of the Act and directed the Company to recognize 
and bargain with the Union. 


3. Whether the Board properly denied the Union’s request for a 
“compensatory damages” remedy. 


In accordance with Rule 8(d) of the General Rules of this Court, 
the Board states that this case is before the Court for the first time on 


its merits. 


REFERENCES TO RULINGS 


Case No. 71-1082 is before the Court upon application of the Na- 
tional Labor Relations Board, pursuant to Section 10(e) of the National 
Labor Relations Act, as amended (61 Stat. 136, 73 Stat. 519, 29 U.S.C. 
Sec. 151, et seq.), for enforcement of its order issued against Zinke’s 
Foods, Inc. (hereinafter “the Company”) on October 7, 1970. No. 24,704 
is before the Court upon petition of the Union! to review that portion 
of the Board’s decision which denied certain remedial measures the Union 
deemed appropriate. The cases have been consolidated for the purposes 
of appendix, briefs, and argument. The Board’s Decision and Order 
is reported at 185 NLRB No. 109 (A. 203-207).2 This Court has juris- 
diction under Section 10(e) and (f) of the Act. 


1 Retail Clerks Union, Local 1401, Retail Clerks International Association, AFL-CIO. 


2 «4 » references are to the printed appendix. References preceding a semicolon are 
to the Board’s findings; those following are to the supporting evidence. 


COUNTERSTATEMENT OF THE CASE 


I. THE BOARD’S FINDINGS OF FACT 


| 
A. Initial organizational activity 


Around February 9, 1966,2 Company employee Edward Kallas spoke 
with Union business representative William Moreth about the possibility of | 
starting an organizational drive among the Company’s employees. : 
Kallas indicated that he was interested, the two of them went to employee 
Doris Saladino’s home, where Moreth further explained Union organiza- 
tional procedures and gave Kallas and Saladino authorization cards for dis- | 


tribution to fellow employees (A. 170; 83-84). 


About February 11, a meeting was held at a local drive-in to explain 
the purposes of the Union to the Company’s employees. Several em- 
ployees signed authorization cards at that meeting, which Kallas collected 
(A. 85). 


On February 14, after having obtained authorization cards from a ma- | 
jority of the employees, the Union sent a letter to the Company request- | 
ing recognition for a unit consisting, with certain exclusions, of all em- 
ployees in the Company’s Beloit store (A. 159; 60-61, 86, 140, 149-153)4 | 
The letter also requested a meeting to “negotiate” the terms of a contract 
(A. 140). By letter of February 16, the Company refused the Union’s re- ! 
quest for recognition (A. 160; 154). The events found to have violated 
Section 8(a)(1) and (3) occurred after receipt of the Union’s recognition 


request. 


3 All dates hereinafter are in 1966, unless otherwise specified. 


4 The Company is engaged in the retail sale of grocery and related products. The 
only store involved in this proceeding is the one located in Beloit, Wisconsin (A. 158). 


B. ‘The Company’s preelection antiunion campaign 


On February 19, Tom Kozel, the manager of the Company’s Beloit 
store, entered the produce department and asked Kallas if he had been 
“contacted by the Union.” Kallas replied that he had and Kozel then 
asked him whether he was “trying to get others to sign union cards.” 
Kallas replied that he was not, that the union representative was organ- 
izing the Union. Kozel then told Kallas that it was a “dirty, rotten trick 
to pull on me after I hired you back”,> and added, “I take it you're... 
doing this to spite me. If the Union comes in, the store will have to 
close, we can’t afford it. The decision in the future will be up to me” 
(A. 163-164; 87-89). 


On February 21, the Union filed a petition for a representation elec- 
tion. Thereafter, the parties executed a Stipulation for Certification Upon 
Consent Election, which was approved by the Regional Director on March 
4; the election was scheduled for March 16 (A. 160; 4-6). 


Around the last week in February, employee Saladino was asked by 
Kozel if she would make out a list of employees in the grocery depart- 
ment for purposes of the election. Kozel proceeded to put a check by 
the names which she was supposed to copy. When he came to Kallas’ 
name, he called him an s.o.b. and remarked, in effect, that he had given 
Kallas his job back in good faith and did not think he would have pulled 
something like that on him (A. 164; 135-137). 


5 Kallas had been employed by the Company in mid-October 1964. On January 
23, 1966, he quit the Company when a fellow employee reported that Kozel said 
that he was the worst produce man he had ever had. After working for one week 
at another market, Kallas, on January 28, called Kozel to discuss the matter further. 
Kozet asked him if he wanted to come back and Kallas replied in the affirmative. 
Kallas reported to work for the Company that same day (A. 169-170; 78-79, 82-83). 


Around the beginning of March, Kozel told Richard Barreau, a 17- 
year-old employee (A. 67), that if the Union came in some of the em- 


ployees under 18 years of age would be fired and that the job of stock- 
ing the shelves would be done by adults at night (A. 164; 70-71). 


On March 11, Kozel approached Kallas in the storage room and 
asked him if he was “talking to the boys about the Union in the store.” 
Kallas replied that he was not and Kozel said, “I don’t care what you 
do away from the store, but not in the store, okay?” Kallas replied, 
“Okay” (A. 164; 95). 


Later that afternoon, Kozel approached Kallas in the Company’s 
break room and asked why he was there at that time and also why he | 
had been there earlier in the day. Kallas replied that he was on his break | 
and that he was on his lunch hour earlier. Kozel replied ‘“‘oh,” and left 
the room. About half an hour later, Kozel came to the produce display | 
rack and began complaining about the manner in which the produce was 
displayed. He then thrust a bunch of broccoli toward Kallas and said, 
“Take this home and eat it, it’s not fit for people.” Kallas backed away 
but Kozel persisted in pushing it at him. Kozel finally threw it into a 
garbage can and left (A. 171-172; 93-94, 105-106). 


Still later that day, Kozel came into the produce department and, 
in the presence of employees Haime and Schlotte, told Kallas that “‘Some- : 
times I think we got too much help around here.” Kallas did not reply | 
and Kozel repeated the statement several times to employee Haime, again | 
with no response. Kallas believed, on the basis of these statements, that | 
Kozel intended to send someone home that night and volunteered to leave | 
work in order to allow another worker to continue working. Kozel agreed, 
but when Kallas came in the next day, Kozel asked him why he had not 
worked the previous night. Kallas replied that Kozel had agreed to his 


going home and offered to have employee Haime verify it, but Kozel said 
he did not care what Haime heard and told Kallas, “Who do you think 
you are, that you can set your own time. Ed Kallas, I could fire you 
for this.’ Kozel then suggested that the reason Kallas had gone home 
was that he was ashamed of what he had done to the store and said, 
“Who do you think you are, some kind of angel? Who are you trying 
to protect? You'll have to live with this the rest of your life.” Kallas 
replied that his conscience was clear (A. 171-172; 94-95). 


The next day, March 12, Kozel engaged in conversation with employee 
Bunker in which Kozel said, in response to Bunker’s question, that a 
union victory might result in a cutting of working hours or even a sale 
of the store (A. 164; 132). 


On Monday, March 14, Kozel spoke to employee Saladino and told 
her, in response to a question, that the Company could not afford “to 
go union” and that some of the employees would be laid off if the Union 
came in (A. 164; 134-135). 


On March 15, Kozel told employee Haime “that the store wasn’t 
making that much money and they didn’t feel that . . . if we got a union 
that we would be able to have these increases and benefits.” He also 
said that “there possibly could be a reduction in [working] hours” if the 
Union came in (A. 164; 107-108). 


The Company also sent employees three letters, dated March 5, 11, 
and 12, in ‘which it discussed the upcoming union election (A. 165-167; 
141-147). The March 5 letter stated, inter alia, that the business would 


only be profitable if the employees were happy and satisfied. The letter 
continued: 


This atmosphere has always been, and always will con- 
tinue to be, the relationship that we attempt to maintain 


with each of you. ... We can attain that goal only 
if we have your cooperation and support. The pres- 
ence of a union means only that we have to deal 

through a third party, an outsider, who has no in- 
terest in our welfare and therefore your job security. 


The letter also stated that, despite Union promises, “A union does not 
give employees security in their jobs. Job security depends upon. . . our 
customers shopping and continuing to buy at our store .. . If the cost | 
_ . . becomes too high and we are forced to raise prices, then we lose 


customers. If we lose customers we are forced to cut the cost of oper- 


ation” (A. 165, 166; 141-142). 
The March 11 letter stated, in part: 


[A] union often brings with it an atmosphere of dis- 
cord, distrust and dissension. This is because the union 
leader trys [sic] to justify the taking of money, in the 
form of union dues and special assessments. To do 
this, the union leader looks for something to argue 
about. This, of course, leads either to strikes or high 
costs and higher prices which our customers will tefuse 
to pay. When that happens, we will lose our only 
source of security, our customer. 


The letter went on: 


You have the right to vote for the Union if you 
want to. If a majority of the employees who vote 
want to drive a wedge between you and your manage- 
ment and create the dog-eat-dog atmosphere which 
union bargaining usually involves, we will be bound by 
your decision. 


* * * 


We do not want a union. You and we have every 
reason to work together cooperatively in joint self- 


interest. A union cannot grow in an atmosphere of 
mutual confidence. Strife and distrust are more to a 
union’s liking. If you agree with our position, vote 
“NO” in the NLRB election on March 16, 1966. 


(A. 165-166, 167; 143-144). 


The Company’s March 12 letter quoted an article from the Wall 
Street Journal headlined “Non-Union Wages Outgain Union Pay, Federal 
Officials Find,” and added: 


As we stated in a previous letter — “A union can only 
promise; it cannot pay a wage increase. It is an em- 
ployer who makes wage increases. ... If an employer 
is to have satisfied employees, he must pay the wage 
rate which prevails for that type of work in the com- 
munity in which the business is located.” 


(A. 167; 145-146). 


C. The election and its aftermath 


The election was conducted on March 16 and resulted in 10 votes 
for the Union and 15 votes against. On March 21, the Union filed ob- 
jections to conduct affecting the results of the election (A. 160-161; 10- 
13).6 


On April 7, employee Kallas informed Store Manager Otto Stahl that 
he was quitting that day (A. 172-173; 98). He told Stahl that he was in 
ill health because of the pressure placed upon him because of his union 


a hearing on the Union’s objections was consolidated with the instant unfair labor 
practice case (A. 162; 17-24). 


activities? and told him that he could not take it any longer, adding that | 
“it was no longer worthwhile fighting to keep my job” (A. 172-173; 98). 


On June 4, 1966, the Company gave 10-cent per hour wage increases 
to fifteen employees, one of whom received an additional 10-cent increase 
on either June 25 or July 2 (A. 179; 57). 


Il. THE BOARD’S CONCLUSIONS AND ORDER 


On the basis of the foregoing facts, the Board concluded that the 
Company violated Section 8(a)(1) of the Act by coercively interrogating, 
threatening, and promising benefits to employees in an attempt to under- _ 
mine the Union. The Board further found that the Company violated 
Section 8(a)(1) of the Act by prohibiting employees from speaking about , 
the Union at any time and in any portion of its premises and violated 
Section 8(a)(3) and (1) of the Act by constructively discharging em- 
ployee Kallas because of his union activities. Finally, the Board found 
that the Company violated Section 8(a)(5) and (1) of the Act by unlaw- 
fully refusing to bargain with the Union, and that it further violated Sec- 
tion 8(a)(5) and (1) of the Act by granting unilateral wage increases (A. | 
205-206). 


The Board’s order requires the Company to cease and desist from 
the unfair labor practices found and from “in any other manner” inter- 
fering with its employees’ Section 7 rights. Affirmatively, the Board’s 


order requires the Company to recognize and bargain with the Union 
upon request, to make Edward Kallas whole for any loss of wages suf- | 


fered by reason of the Company’s discrimination, and to post the usual 
notices (A. 191-196; 206-207). 


7 (As shown supra, pp. 4-6, Manager Kozel was very critical of Kallas. This criticism con- 
tinued after the election (A. 171-173; 96-97, 106-107). 
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7 As shown supra, pp. 4-6, Manager Kozel was very critical of Kallas. This criticism con: 
tinued after the election (A. 171-173; 96-97, 106-107). 


10 
ARGUMENT 


SUBSTANTIAL EVIDENCE ON THE RECORD AS A WHOLE 

SUPPORTS THE BOARD’S FINDING THAT THE COMPANY 

INTERFERED WITH, RESTRAINED AND COERCED ITS EM- 

PLOYEES IN THE EXERCISE OF THEIR SECTION 7 RIGHTS, 

IN VIOLATION OF SECTION 8(a)(1) OF THE ACT, AND 

CONSTRUCTIVELY DISCHARGED EMPLOYEE KALLAS BE- 

CAUSE OF HIS UNION ACTIVITIES, IN VIOLATION OF SEC- 

TION 8(a)(3) AND (1) OF THE ACT 

The Company did not seriously dispute, and did not file exceptions 

to the Trial Examiner’s finding, that the Company violated Section 8(a)(1) 
of the Act by coercively interrogating its employees; threatening plant 
closure, discharge, loss of jobs and reduction of hours if the Union came 
in; and prohibiting employees from speaking about the Union-at any time 
and in any portion of its premises. The Company also did not file ex- 
ceptions to the Trial Examiner’s finding that it violated Section 8(a)(3) 
and (1) of the Act by discriminatorily subjecting employee Kallas to such 
constant and unwarranted fault finding that he was compelled to leave 
the Company’s employ (A. 197-202). Accordingly, under Section 10(e) 
of the Act, the Company is precluded from raising any defenses in this 
regard, and the Board’s Section 8(a)(1) and (3) findings in this regard are 


entitled to affirmance on review.® 


Moreover, as shown in the Counterstatement, the Company sent its 
employees three letters dated March 5, 11, and 12, in which it warned 


8 See, Marshall Field & Co. v. N.L.R.B., 318 US. 253, 255-256 (1943); Glaziers’ 
Local 558 v. N.L.RB., 132 US. App. D.C. 394, 399-400, 408 F.2d 197, 202-203 
(1969); Dallas General Drivers, Local 745 v. N.L.R.B. (Farmers Cooperative Gin Ass'n), 
128 U.S. App. D.C. 383, 385, 389 F.2d 553, 555 (1968); Carpenters District Coun- 
cil of Detroit v. N.L.R.B., 109 U.S. App. D.C. 209, 213-214, 285 F.2d 289, 293- 
294 (1960). 


1] 


employees that selection of the Union as their collective bargaining agent 


would cause unspecified strife and destroy the usual friendly relationship 
between the parties (letters of March 5 and 11); would eventually result 
in the loss of jobs (letters of March 5 and 11); and would be futile for 
purposes of securing additional wages (letter of March 12). While an em- | 
ployer is free to make predictions as to the effects unionization will have 


on it, such statements must be based on objective facts and must be care-) 
fully phrased to convey an employer’s belief as to demonstrably probable | 
consequences. N.L.R.B. v. Gissel Packing Co., Inc., 395 U.S. 575, 618 
(1969), citing Textile Workers v. Darlington Mfg. Co., 380 U.S. 263, 274, 
n. 20 (1965). Statements must also be viewed in light of the “economic | 
dependence of the employees on their employers and the necessary ten- 
dency of the former, because of that relationship, to pick up intended 

implications of the latter that might be more readily dismissed by a more | 
disinterested ear.” N.L.R.B. v. Gissel Packing Co., Inc., supra, 395 U.S. 
at 617. In view of the Company’s pervasive antiunion campaign detailed | 


above, the suggestion in the letters that the presence of a union would 
jeopardize jobs and worsen working conditions was, we submit, plainly 
coercive. Food Store Employees, Local 347 v. N.L.R.B., 135 U.S. App. 
D.C. 341, 344, 418 F.2d 1177, 1180 (1969); U.A.W. v. N.L.R.B. (Preston: 
Products Co.), 129 U.S. App. D.C. 196, 201, 392 F.2d 801, 806 (1967), | 
cert. denied, 392 U.S. 906; General Teamsters, etc., Local 782 v. N.L.R.B. 
(Blue Cab Co.), 126 U.S. App. D.C. 1, 2-3, 373 F.2d 661, 662-663 (1967), 
cert. denied, 389 U.S. 837. And the implication in the Company’s letters 
that the employees would receive better wages without a union amounted | 
to an implied promise of benefit and was a further violation of Section 3 
8(a)(1) of the Act. U.A.W. v. N.L.R.B. (Preston Products Co.), supra, 

129 U.S. App. D.C. at 201, 392 F.2d at 806; Amalgamated Clothing 
Workers of America, AFL-CIO v. N.L.R.B. (Hamburg Shirt Corp), 125 U. . 
App. D.C. 275, 278, 371 F.2d 740, 743 (1966). 


Il. THE BOARD PROPERLY FOUND THAT THE COMPANY VIO- 

LATED SECTION 8(a)(5) AND (1) OF THE ACT AND DI- 
RECTED THE COMPANY TO BARGAIN WITH THE UNION. 

In NLRB. v. Gissel Packing Co., supra, 395 U.S. 575, the Su- 
preme Court sustained the Board’s remedial authority to issue a bar- 
gaining order in cases, such as the instant one, in which unfair labor 
practices have been committed “that interfere with the election processes 
and tend to preclude the holding of a fair election.” Jd. at 594. The 
Court indicated that in such cases, a bargaining order would be appropriate 
(1) where the employer’s unfair labor practices are so “pervasive” and 
“coercive” that it is the only effective means of remedying those un- 
fair labor practices, or (2) where the unfair labor practices, though 
less substantial, are nonetheless such that “the Board finds that the pos- 
sibility of erasing the effects of past practices and of ensuring a fair 
election (or'a fair rerun) by the use of traditional remedies, though 
present, is slight and that employee sentiment once expressed through 
cards would’, on balance, be better protected a bargaining order.” Id. 
at 610, 614. Moreover, the Court emphasized, “It is for the Board and 
not the courts . . . to make [the determination] whether the effects of 
the employer’s unfair labor practices can be erased without issuance of 
a bargaining order, based on its expert estimate as to the effects on the 
election process of unfair labor practices of varying intensity.” Jd. at 612, 
n. 32. 


The Company asserts that the Union’s election objections were neither 
timely nor in proper form and that, under Board law, no bargaining order 
may issue.? The Company further contends that even if the issuance of 


a 
9A union that loses an election may nevertheless seek a bargaining order under 
Section 8(a5) of the Act where the employer has engaged in conduct warranting 
(cont'd) 
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a bargaining order was consistent vith Board law, such an order is not | 
appropriate in the circumstances of this case. We show below that these | 


contentions are without merit. 


A. The Board properly received the Union’s Objections 
to Conduct Affecting the Results of the Election. 


As shown in the Counterstatement, the election was conducted on 
March 16 and resulted in a majority of the employees voting against the | 
Union. On March 21, within the 5-day period required by the Board’s 
rules, the Union filed objections to conduct affecting results of the elec- : 


tion in the form of a telegram as follows: 


GENTLEMEN: PLEASE BE ADVISED THAT THE UNION 
OBJECTS TO THE ELECTION CONDUCTED IN THE 
ABOVE MANNER [sic] ON WEDNESDAY, MARCH 15 
[sic]. DURING THE COURSE OF THE ELECTION CAM- 
PAIGN THE COMPANY ENGAGED IN A COURSE OF 
CONDUCT WHICH BOTH COERCED THE EMPLOYEES IN 
THE EXERCISE OF THEIR FREE CHOICE IN VIOLATION 
OF SECTION 8(2)(1) AND ADDITIONALLY THIS CONDUCT 
UPSET THE “LABORATORY CONDITIONS” SURROUND- 
ING THE ELECTION. A DETAILED STATEMENT OF PO- 
SITION WILL FOLLOW. 


(A. 160-161; 11). That same day, the Regional Director wrote a letter : 
to the Union requesting it to submit “evidence in support of your ob- 
jections . . . within 7 days of the date of this letter” (A. 161; 155). On 
March 28, the Union timely filed a detailed statement containing six spe- 
cific objections (A. 161; 12-13) and on April 1, it filed an unfair labor 


| 

9 (cont’d) the setting aside of the election. But the Board will not issue a bargain- 
ing order in such a case “unless the election be set aside upon meritorious objections 
filed in the representation case.” Irving Air Chute Company, 149 NLRB 627, 629- | 
630 (1964), enforced, 350 F.2d 176 (C.A. 2, 1965).°The Company’s contention is | 
that no “meritorious objections” were filed in this case. 
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practice charge against the Company alleging violations of Section 8(a)(1) 
and (5) of the Act (A. 161; 25-27). 


On April 11, the Company filed a motion to dismiss the election ob- 
jections on the’ grounds that they were untimely filed and not in the form 
or substance required by Section 102.69 of the Board’s Rules and Regula- 
tions (A. 161; 14-16). 


A Complaint and Notice of Hearing alleging violations of Section 8(a) 
(1), (3), and (5) of the Act was issued on May 16 (A. 161-162; 31-35). 
On May 18, the Regional Director issued a Report and Recommendations 
on Objections which included a finding that “ine objections were timely 
filed, and contained the necessary form and substance to comply with Sec- 
tion 102.69 of the Board’s Rules and Regulations.” He further stated 
that “it does not appear that the Employer was prejudiced by the man- 
ner of the filing of the objections” and, accordingly, denied the Company’s 
motion to dismiss the objections (A. 162; 17-20). No exceptions were 
filed to the Director’s report. On June 2, the Board, in accord with the 
Regional Director’s recommendations, ordered the hearing on objections 
to be consolidated with the unfair labor practice case (A. 162; 22-24). 


1. The failure of the Company to except to the Regional Director’s 


Report precludes it from attacking the timeliness or form of the 
Union’s election objections. . 


It is settled law that failure to except to a Regional Director’s decision 
concerning objections to an election precludes judicial review of that de- 
cision at a later stage of the proceedings. N.L.R.B. v. Thompson Trans- 
port Co., 406 F.2d 698, 701-702 (C.A. 10, 1969); N.L.R.B. v. Louisiana 


10 the charge was later amended to include a Section 8(a)(3) charge as well (A. 
161; 28-30). 


15 | 
Industries, Inc., 414 F.2d 227 (C.A. 5, 1969), cert. denied, 396 U.S. 1039; 
i 
In this case, the Company failed to take exception to the Regional Di- 
rector’s Report denying its motion to dismiss the objections on grounds 
of timeliness and form. Accordingly, it “lost its opportunity for judicial | 
review of its contentions by failing to avail itself of the administrative 
remedy afforded by [Board Rule 102.69].” N.L.R.B. v. Rexall Chemical | 


Co., supra, 370 F.2d at 365. 


The Company’s contention that the Regional Director’s decision was | 
merely interlocutory, thereby eliminating the necessity of filing exceptions, 
is plainly without merit. The Regional Director ordered a hearing for the 
sole purpose of considering the merits of the Union’s objections. It spe- ! 
cifically denied the Company’s motion to dismiss the objections on pro- | 
cedural grounds. The issue thus having been raised, it was incumbent 
upon the Company to assert its objections. Under settled law, its failure’ 

| 


to do so precludes further view. 


2. In any event, the Union’s objections were timely and in suffi- 
cient form and substance to meet the requirements of Section 
102.69 of the Board’s Rules and Regulations. ° 
It has long been settled that the Board has been entrusted by Congress 

with the control of election proceedings. N.Z.R.B. v. Waterman Steam- : 

ship Corp., 309 U.S. 206, 226 (1940); N.L.R.B. v. MarSalle, Inc., d/b/a 

MarSalle Convalescent Home, ___U.S. App. D.C. __, 425 F.2d 566, 

570 (1970); International Brotherhood of Electrical Workers v. N.L.R.B. | 

(Presto Mfg. Co.), 135 U.S. App. D.C. 197, 199, 417 F.2d 1144, 1146 : 

(1969), cert. denied, 396 U.S. 1004. Since the “determination whether | 

a representation election was fairly or unfairly conducted ... is primarily for 

the Board,” the reviewing court “must be slow to overturn a discretionary : 
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determination by the Board.” N.L.R.B. v. Golden Age Beverage Co., 415 
F.2d 26, 29 (C.A. 5, 1969), and cases cited therein. The only question to 
be considered by a reviewing court is whether the Board, in ruling on ob- 
jections, acted within its “wide degree of discretion in establishing the 
procedure and safeguards necessary to insure the fair and free choice of 
bargaining representatives by employees.” N.L.R.B. v. A. J. Tower, 329 
U.S. 324, 330 (1946). Accord: N.L.R.B. v. Tennessee Packers, Inc., 379 
F.2d 172, 180 (C.A. 6, 1967), cert. denied, 389 U.S. 958. 


Pursuant to this statutory mandate, the Board has promulgated rules 
and regulations specifying, inter alia, the procedure to be followed in ob- 
jecting to the conduct of a Board-sponsored certification election. Sec- 
tion 102.69(a) of the Rules and Regulations provides that any party may, 
within 5 days after the tally of ballots has been furnished, file with the 
Regional Director copies of objections to the conduct of the election, 
which “shall contain a short statement of the reasons therefor.” 29 C.F.R. 
102.69(a). In interpreting its own Rules, the Board declared in Atlantic 
Mills Servicing Corporation of Cleveland, 120 NLRB 1284, 1288 (1958), 
that “where objections prima facie describe conduct which might warrant 
a new election, and the objecting party furnishes supporting evidence to 
the Regional Office, Section 102.61, Series 6, as amended [currently Sec- 
tion 102.69(a)] is satisfied and the Regional Director may go forward 
with an investigation” (emphasis supplied). Such evidence must be sub- 
mitted forthwith at the Regional Director’s request. Atlantic Mills, supra, 
120 NLRB at 1288, n. 7.1 


11 prior to 1958, the Board required that evidence supporting the objections be 
presented at the time the objections were filed, and did not entertain evidence later 
discovered. Don Allen Midtown Chevrolet, Inc., 113 NLRB 879 (1955). The Atlan- 
tic Mills decision relaxed this rule and specifically overruled Don Allen. 120 NLRB 
at 1288. 
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The Union fully complied with the Board’s Rules and Regulations 
and with the Regional Director’s request. It filed its objections within 
the 5 days specified in Rule 102.69(a) and filed a detailed statement of 
objections, with supporting evidence, within the time specified by the 
Regional Director in his letter of March 21. 


In any event, the Company was not prejudiced by the manner in 
which the objections were filed. In this regard, the Director requested 


and received supporting evidence within a week of his request therefor, 


and the investigation was not initiated until he was satisfied that suffi- 
cient information was provided indicating the objections were not frivo- 
lous (A. 20). A full hearing was then ordered to determine the merits 

of the objections (A. 20). It is thus apparent that the Director properly | 
received and investigated the Union’s election objections and, therefore, | 
that the election was properly set aside. 


B. A bargaining order is appropriate in the circumstances. 

As we have shown, the Company responded to the Union’s organiza- | 
tional drive by engaging in a broad-gauged campaign designed to destroy the’ 
Union’s majority. The Company’s efforts included coercive interrogations; | 
repeated threats of plant closure, discharge, loss of jobs, arduous working | 
conditions and reduction of hours; and the promulgation and enforcement 
of an unlawfully broad no-solicitation rule. In addition, the Company made: 
implied promises of benefit to discourage unionism and constructively dis- | 
charged an employee because of his union activities. It is thus clear, as the ! 
Board found, that ““Respondent’s pattern of unlawful conduct . . . was of | 
such a nature as to have a lingering coercive effect [and that] use of tradi- | 
tional remedies is unlikely to insure a fair or coercion-free election” (A. 206). 
Accordingly, the Board properly determined that the purposes of the Act 
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would best be effectuated by reliance on the authorization cards. See 
Food Store Employees’ Union, Local 347 v. N.L.R.B. (Heck’s Inc.), ____ 
U.S. App. D.C.___, 433 F.2d 541 (1970); United Steelworkers of 
America v. N.L.R.B. (Quality Rubber Mfg. Co., Inc.),___ U.S. App. D.C. 
___, 430 F.2d 519 (1970); Amalgamated Clothing Workers of America 
y. N.L.R.B. (McEwen Mfg. Co.), 136 U.S. App. D.C. 226, 227-228, 419 
F.2d 1207, 1208-1209 (1969), cert. denied, 397 U.S. 988.12 


The Company contends, however, that a bargaining order is no longer 
appropriate because of the passage of time and a suggested turnover of 
unit personnel. But the Supreme Court made clear in Gissel that a lapse 
of time and intervening employee turnover do not justify a court of ap- 
peals’ refusal to enforce a bargaining order remedy in a case such as this 
one. The Court stated (395 U.S. at 610): 


We have long held that the Board is not limited to a 
cease-and-desist order in such cases, but has authority 
to issue a bargaining order without first requiring the 
union to show that it has been able to maintain ma- 
jority status. See N.L.R.B. v. Katz, 369 U.S..736, 
748,\n. 16 (1962); N.L.R.B. v. P. Lorillard Co., 314 
U.S. 512 (1942). And we have held that the Board 
has the same authority even where it is clear that the 
union, which once had possession of cards from a 
majority of the employees, represents only a minority 
when the bargain order is entered. Franks Brothers 
Co. v. N.L.R.B., 321 U.S. 702 (1944). We see no 
reason now to withdraw this authority from the 
Board ... 


12 since the Company unlawfully refused to bargain with the Union, its institution 
of a unilateral wage increase thereafter (supra, p. 9) constituted a further violation of 
Section 8(a)(5) and (1) of the Act. ML.R.B. v. Katz, 369 U.S. 736, 747 (1962); Dal- 
las General Drivers, Local 745 v. N.L.R.B. (Farmers Cooperative Gin Ass'n), supra, 128 
US. App. D.C.\at 384, 389 F.2d at 554; N.L.R.B. v. United Nuclear Corp., 381 F.2d 
972, 976 (CA. 10, 1967). 
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For, the Court added (id., at 610-611): | 


If the Board could enter only a cease-and-desist order 
and direct an election or a rerun, it would in effect 
be rewarding the employer and allowing him “to pro- 
fit from [his] own wrongful refusal to bargain,” 
Franks Brothers, supra, at 704, while at the same 
time severely curtailing the employees’ right freely to 
determine whether they desire a representative. The 
employer could continue to delay or disrupt the elec- 
tion processes and put off indefinitely his obligation 
to bargain; and any election held under these circum- 
stances would be unlikely to demonstrate the em- 
ployees’ true undistorted desires. 


Gissel also rejected the view, which is implied in the Company’s 
position before the Board, that to impose a bargaining order on employees 
who may not now desire the union, “is an unnecessarily harsh remedy 


that needlessly prejudices employees 87 rights” (395 U.S. at 612). The ! 


Court stated (ibid. ): 


Such an argument ignores that a bargaining order is 
designed as much to remedy past election damage as 
it is to deter future misconduct. If an employer has 
succeeded in undermining a union’s strength and de- 
stroying the laboratory conditions necessary for a fair 
election, he may see no need to violate a cease-and- 
desist order by further unlawful activity. The damage 
will have been done, and perhaps the only fair way to 
effectuate employee rights is to re-establish the condi- 
tions as they existed before the employer’s unlawful 
campaign... [19] 


13 The Court added (id., at 613): 


There is, after all, nothing permanent in a bargaining order, and 
if, after the effects of the employer’s acts have worn off, the 
employees clearly desire to disavow the union, they can do so 
by filing a representation petition. . . . 
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In N.L.R.B. v. L. B. Foster Co., 418 F.2d 1 (C.A. 9, 1969), cert. 
denied, 397 U.S. 990, the Ninth Circuit applied the foregoing rationale 
and sustained a bargaining order remedy where a substantial turnover in 
unit personnel had occurred between the time of the employer’s unlaw- 
ful conduct and the issuance of the order. The Court stated (418'F.2d 
at 4): 


The delay is not the fault of the union; if it is any- 
one’s! fault, it is that of the employer. But regardless 
of fault, it is an unfortunate but inevitable result of 
the process of hearing, decision and review prescribed 
in the Act. And to deny enforcement, with or with- 
out remand for reconsideration on the basis of facts 
occurring after the Board’s decision, is to put a pre- 
mium on continued litigation by the employer; it can 
hope’ that the resulting delay will produce a new set 
of facts, as to which the Board must then readjudicate. 
* * * When is the process to stop? 


The Court added (id., at 8); 


[T]he rapid turnover in the employer’s personnel . . . 
is a reason to enforce. Otherwise, there will be an ad- 
ded inducement to the employer to indulge in unfair 
labor practices, in order to defeat the union in the elec- 
tion! He will have as an ally, in addition to the attri- 
tion of union support inevitably springing from delay 
in accomplishing results, the fact that turnover will help 


See also, Southwest Regional Joint Board v. N.L.R.B. (Levi Strauss & Co.), 
U.S. App! D.C. 5 F.2d (decided December 15, 1970), 76 
LRRM 2033, 2038. 


14 As the Ninth Circuit noted in that case (418 F.2d at 5), “the Union began with 
14 of 18 employees and was down to five signers out of nine in the unit when the 
election was held.” 
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We anticipate that the Company will rely on the decisions of the 
Courts of Appeals for the Fifth and Sixth Cirouits in NLRB. ». Ameri 
can Cable Systems, Inc., 427 F.2d 446 (C.A. 5, 1970), cert. denied, 400 
U.S. 957 and Clark’s Gamble Corp. v. N.L.R.B., 422 F.2d 845 (C.A. 6, | 
1970), cert. denied, 400 U.S. 868, as support for its contention that a | 
bargaining order is inappropriate here. For the reasons stated below, we | 
respectfully disagree with these decisions and urge the Court not to fol- | 


low them. 


In American Cable, the Fifth Circuit held that the propriety of a bar- 
gaining order should be determined as of the time the order is issued by : 
the Board. This, we submit, misconceives the plainly-stated rationale of | 
Gissel and would render a bargaining order inappropriate in a large major- 
ity of the cases where the Supreme Court sanctioned its use. For in vir-| 
tually every case, by the time a Board decision is reached, there is likely : 
to have been sufficient employee turnover and other changes to make it | 
arguable, where the employer has meanwhile refrained from committing | 
new unfair labor practices, that an election held now would be free of the : 
taint of the old unfair labor practices. But the union and the employees 
then supporting it were entitled to an election at an earlier time and, if ! 
the employer’s unfair labor practices were of such a nature as to deprive | 
them of an election at that time, to permit one now, when the union’s : 
support has been unlawfully dissipated, “would in effect be rewarding the 
employer and allowing him ‘to profit from [his] own wrongful refusal to 
bargain.’” Gissel, supra, 395 U.S. at 610. ! 


The Sixth Circuit’s decision in Clark’s Gamble, which refused to en- 
force the Board’s bargaining order because of the long delay attributable | 
to the Board, similarly rested upon considerations rejected by Gissel. As 
shown above, the Supreme Court in Gissel specifically reaffirmed the prin- 
ciple that the lapse of time between the filing of the unfair labor practice 
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charge and the date of the Board’s order is no bar to enforcement of a 
bargaining order. For the litigation process ‘will always result in delays, 
and this is especially true where, as here, a novel and difficult issue is 
raised by one of the parties (the Union’s compensatory remedy request). 
To permit such delay to be used as an excuse for not enforcing an other- 
wise appropriate bargaining order “‘ignores that the bargaining order is de- 
signed as much to remedy past election damage as it is to deter future mis- 
conduct” and, as in American Cable, would allow an employer to profit 
from his wrongful refusal to bargain. Gissel, supra, 395 U.S. at 610, 612. 
See also, N.L.R.B. v. Rutter-Rex Manufacturing Co., 396 U.S. 258, 265 
(1969); Southwest Regional Joint Board v. N.L.R.B. (Levi Strauss & Co.), 
supra, 76 LRRM at 2038.15 


I. THE BOARD PROPERLY DENIED THE UNION’S REQUEST 
FOR A “COMPENSATORY DAMAGES” REMEDY 

In this case, as in the companion Ex-Cell-O case which is currently pend- 
ing before this Court (Ex-Cell-O Corp., 185 NLRB No. 20 (1970); Nos. 24,577 
and 24,715 — International Union, UAW y. N.L.R.B.; Ex-Cell-O Corp. v. 
N.L.R.B.), the Board denied the Union’s request for a “compensatory damages” 
order to remedy the Company’s unlawful refusal to bargain. The basis for the 
Board’s decision in this regard !*is that the Board lacks the statutory authority to 


15 The Sixth’ Circuit has itself restricted Clark’s Gamble and has declined to apply 
the holding of that case to other situations where, as in the case at bar, the com- 
pany’s “own willful and gross violations of the NLRA directly caused both the turn- 
over of employees and the delay.” G-PD., Inc, v. N.L.R.B., 430 F.2d 963, 964 
(C.A. 6, 1970); accord, N.L.R.B. v. Lou deYoung’s Market Basket, 430 F.2d 912, 
915 (C.A. 6, 1970). 


16 The rationale is set forth in the Board’s Ex-Cel-O decision, which has been re- 
printed in full in the Appendix herein (A. 230-270). 


| 
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grant such a remedy. The Union contends that the Board has erred, and | 


it is to this contention that we now turn. 


Section 10(c) of the Act authorizes the Board to direct a party found 
to have engaged in conduct violative of the Act “to cease and desist from. 
such unfair labor practice, and to take such affirmative action including 
reinstatement of employees with or without back pay, as will effectuate 
the policies of the Act.” It is now well settled that the Board has broad , 
discretion in the framing and issuing of remedial orders.!7 But the Board’s 
power in this regard is not unlimited;"® its orders must be those “which 
can fairly be said to effectuate the policies of the Act.”"9 Remedial or-— 
ders may not be punitive or confiscatory, and they must be related to the 
situation that calls for redress.” | 


Remedial orders under Section 8(a)(5) — specifically, those affirma- 
tive orders that require parties to bargain — are subject to an additional 


17 Office and Professional Employees Int'l Union, Local 425 v. N.L.RB., 136 US. 
App. D.C. 12, 19-20, 419 F.2d 314, 321-322 (1969); Amalgamated Clothing Workers 
of America v. N.L.R.B. (Hamburg Shirt Corp.), 125 U.S. App. D.C. 275, 281,371 
F.2d 740, 746 (1966). 


18 W.L.RB. v. Seven-Up Bottling Co., 344 U.S. 344, 346 (1953); Republic Steel 
Corp. v. N.L.R.B., 311 U.S. 7, 10-11 (1940). 


19 Virginia Electric and Power Co. v. N.LRB., 319 US. 533, 540 (1943). See also 
International Union, UAW v. Russel, 356 U.S. 634, 642-643 (1958), wherein the Su- 
preme Court noted that the affirmative remedial power of the NLRB “is merely inci- 
dental to the primary purpose of Congress to stop and prevent unfair labor practices.” 


20 V.LRB. v.Seven-Up Bottling Co., supra, 344 US. at 349; Local 60, United Brother- 
hood of Carpenters v. N.L.R.B., 365 US. 651, 655 (1961); Republic Steel Corp. v. 
N.L.R.B., supra, 311 U.S. at 610. 
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restriction. Section 8(d), which defines the bargaining obligation,”! states 
clearly and succinctly that the obligation to bargain “does not compel 
either party to agree to a proposal or require the making of a conces- 
sion.” These provisions were adopted in the 1947 amendments to the 
Act because Congress was concerned that 


The present Board has gone very far, in the guise of 
determining whether or not employers bargain in good 
faith, in setting itself up as the judge of what conces- 
sions an employer must make and of the proposals and 
counterproposals they may or may not make .... 
{U]nless Congress writes into the law guides for the 
Board to follow, the Board may attempt to carry this 
process further and seek to control more and more of 
the terms of collective bargaining agreements. 


H. Rep. No. 245, 80th Cong. Ist Sess. 19-20, I Legislative History of the 
Labor Management Relations Act of 1947 at 310-311. See also S. Rep. 
No. 105, 80th Cong. Ist Sess. 24, I Legislative History of the Labor Man- 
agement Relations Act of 1947 at 430.7 


21 Section 8(d) provides as follows: 


For ithe purposes of this section, to bargain collectively is the per- 
formance of the mutual obligation of the employer and the repre- 
sentative of the employees to meet at reasonable times and confer 
in good faith with respect to wages, hours and other terms and 
conditions of employment, or the negotiation of an agreement, or 
any questions arising thereunder, and the execution of a written 
contract incorporating any agreement reached if requested by either 
party, but such obligation does not compel either party to agree 
to a proposal or require the making of a concession... . 


22 When the Senate inserted the bargaining duty into the Act in 1935 it said: 
The committee wishes to dispel any possible false impression that 
the bill is designed to compel the making of agreements or 
(cont’d) 
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And as the Supreme Court, in construing Section 8(d), has made clear, 
the Act neither compels agreement between employers and unions nor | 
regulates the substantive terms and conditions of employment that are | 
incorporated in a collective bargaining agreement. N.L.R.B. v. American 
National Insurance Co., 343 U.S. 395, 402 (1952); see also, N.L.R.B. y. 
Jones & Laughlin Steel Corp., supra, 301 U.S. at 45. “[T]he Board 


may not, either directly or indirectly, compel concessions or otherwise 


sit in judgment upon the substantive terms of collective bargaining agree- | 
ments.” N.L.R.B. v. American National Insurance Co., supra, 343 US. at | 
404 (emphasis added); accord, N.L.R.B. v. Insurance Agents Intl Union, | 
361 U.S. 477, 486, 487, 490 (1960). : 

| 


The touchstone of the Board’s decision in this case, in addition to 
Section 8(d) and the cases cited above, is the Supreme Court’s recent 
holding in H. K. Porter v. N.L.R.B., 397 U.S. 99 (1970). There, the com: 
pany had refused a union request for a checkoff provision, not for any | 


economic or policy reasons, but solely on the grounds that the company | 
was not going to assist the union in any way. In addition to affirming | 
the Board’s finding that the company had thus violated Section 8(a)(5) 
of the Act, the Court of Appeals held that in certain circumstances the — 


22 (cont’d) to permit governmental supervision of their terms. Jt must 
be stressed that the duty to bargain collectively does not carry 
with it the duty to make an agreement, because the essence of 
collective bargaining is that either party shall be free to decide 
whether proposals made to it are satisfactory (emphasis supplied). | 

S. Rep. No. 573, 74th Cong. Ist Sess. 12, If Legislative History of the National Labor 
Relations Act of 1935 at 2312. See Hearings on S. 1958 before the Senate Committee 
on Labor and Public Welfare 716, II Legislative History of the National Labor Rela- | 
tions Act of 1935 at 2102; Senate debate on S. 1958, 79 Cong. Rec. 7571, 7659-60, | 
7672, Il Legislative History of the National Labor Relations Act of 1935 at 2335-36, | 
2372-74, 2392. See also N.L.R.B. v. Jones & Laughlin Steel Corp., 301 US. 1, 45 
(1937). 
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Board had the ‘power to require the company to agree to a checkoff pro- 


vision as a means of remedying its bad faith bargaining. The Supreme 
Court reversed,’ holding that while the Board had the power to order an 
employer to bargain with a union, “it is without power to compel a com- 
pany or a union to agree to any substantive contractual provision of a col- 
lective bargaining agreement” (397 U.S. at 102). The Court noted that 
while the basic purpose of the Act was to promote bargaining, “it was 
recognized from the beginning that agreement might in some cases be im- 
possible, and it was never intended that Government would in such cases 
step in, become a party to the negotiations and impose its own views of 
a desirable settlement” (397 U.S. at 103-104). Section 8(d), the Court 
went on, limited the Board’s remedial power in this respect (397 U.S. at 
107-108): 


It is' implicit in the entire structure of the Act that the 
Board acts to oversee and referree the process of collec- 
tive ‘bargaining, leaving the results of the contest to the 
bargaining strengths of the parties. It would be anoma- 
lous’ indeed to hold that while §8(d) prohibits the 
Board from relying on a refusal to agree as the sole evi- 
dence of bad faith bargaining, the Act permits the Board 
to compel agreement in that same dispute. The Board’s 
remedial powers under $10 of the Act are broad, but 
they are limited to carrying out the policies of the Act 
itself [footnote omitted]. One of these fundamental 
policies is freedom of contract. While the parties’ free- 
dom of contract is not absolute under the Act [foot- 
note omitted], allowing the Board to compel agreement 
when the parties themselves are unable to do so would 
violate the fundamental premise on which the Act is 
based — private bargaining under governmental super- 
vision of the procedure alone, without any official com- 
pulsion over the actual terms of the contract. 
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Finally, the Court noted that the Act as presently written does not con- ! 
template an exact parity of economic strength, and that the industrial 
realities might well lead to bargaining impasses and then to strikes and 
lockouts, although these are the antithesis of “the industrial peace which | 
the Act was designed to further” (397 U.S. at 109). The Court con- 
cluded (ibid.): 


It may well be true, as the Court of Appeals felt, that 
the present remedial powers of the Board are insuffi- 
ciently broad to cope with important labor problems. 
But it is the job of Congress, not the Board or the 
courts, to decide when and if it is necessary to allow 
governmental review of proposals for collective bargain- 
ing agreements and compulsory submission to one side’s 
demands. The present Act does not envision such a 
process. 


In Ex-Cell-O — and in the case at bar as well — the Board prop- 
erly concluded that Section 8(d) and H. K. Porter made it clear that the 
Board lacks the statutory authority to impose a “compensatory damages”, 
order to remedy a refusal to bargain violation (A. 234-240). For in order 
to grant such a remedy, the Board would have to do precisely what the | 


statute and the consistent case law say it may not do — write a contract | 
for the parties. To decide whether damages have occurred and then to | 


measure any such damages found, the Board would necessarily, as a pre- 
liminary matter, have to conclude that the parties would have reached | 
agreement had the employer bargained in good faith from the outset. : 
This may itself be an unwarranted assumption (see N.L.R.B. v. H. K. Por- 
ter, supra, 397 U.S. at 103-104), the Union’s assertion of the statistical : 
probabilities to the contrary notwithstanding (Union Br., pp. 27-36). But 
as the Board noted in Ex-Cell-O, the problem goes much further: even 


if the first hurdle — whether agreement would have been reached — is 


28 


surmounted, who is to say what the terms of that agreement would have 
been? For the make-whole remedy proposed by the Union necessarily 

es involves an attempt to reconstruct the contract that the Union asserts 

would probably have been consummated had the parties bargained in ac- 

j cordance with the Act. Implicit in a determination of what benefits em- 
ployees would have received is a decision as to the specific terms of the 
agreement with respect to those benefits. The Board is thus being re- 
quested retroactively to establish by decree a collective bargaining agree- 
ment for which neither proposals nor counterproposals have been made 
and to which the parties have not agreed. The remedy, therefore, is con- 
trary to the expressed Congressional mandate as well as to the consistent 
precedential law. 


The Union, relying upon the decision of this Court in Tiidee I 3 and 
subsequent cases, argues that Section 8(d) pertains to the right of par- 
ties to engage in “hard bargaining” without Board interference after negoti- 
ations have begun but that it does not apply to conduct occurring prior 
to the commencement of bargaining. It concludes that “[t]he compen- 
satory remedy for . . . refusing to bargain [in the past] will in no way 


23 international Union of Electrical Workers v. N.L.R.B., (Tiidee Products Inc.), 
138 US. App. D.C. 249, 426 F.2d 1243 (1970), cert. denied, (75 LRRM 2752). 


24 See United Steelworkers v. N.L.R.B. (Quality Rubber Mfg. Co.), '34 U.S. App. 
D.C. /4/6, 430 F.2d 519 (1970) (Judges Wright, MacKinnon and Davis); Food Store 
Employees v. N.L.R.B. (Heck’s, Inc.), (34 US. App. D.C. 383 433 F.2d 541 (1970) 
(Judges Bazelon, McGowan and Leventhal); Local 153, ILGWU v. N.L.R.B. (Marie 

US. App. D.C. n F.2d (decided November 9, 1970), 


; YE 
ot 


pe ‘Levi Strauss . US. App. D.C. , 
gy lt 41,3Sre@ded December 15, 1970), 76 LRRM 2033)(Judges Fahy, Robinson and Wilkey); 


International Union of Electrical Workers v. N.L.R.B. (Tiidee Products II), 5 US. 
App. DC. , F.2d (decided December 23, 1970), 76 LRRM 2109 /Gudges 
Leventhal, Robinson and MacKinnon). 
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interfere with the Company’s freedom to negotiate in the future” and that 


a Board order containing such remedy does not violate Section 8(d) (Un. | 


Br. pp. 24, 44-45). We submit, however, that the portion of Tiidee I which 
discusses the compensatory remedy issue is not dispositive of this point. 
For Tiidee I was decided well before the Board’s Ex-Cell-O decision and 


without the benefit of the Board’s view on the matter. The Board, there-, 


fore, expresses it’s respectful disagreement with Tiidee I and requests the 
Court to reconsider its position. 


The union’s petition for review in Tiidee I asserted as error the Board’s 


failure to discuss its request for a “compensatory damages” remedy in a 
case involving flagrant violations of Sections 8(a)(1), (3) and (5) of the 
Act. The Board argued before the Court that it was under no obligation : 
to spell out its reasons for not granting an expanded Section 8(a)(5) order 
where it was issuing its usual bargaining order.* It was this issue — the ! 
only issue presented by the Union’s petition for review and briefed by | 
the Board to the Court — that the Court passed upon. The majority - 
(Judges Leventhal and Robinson, Judge MacKinnon dissenting on this 
point) held that the Board had simply not explained the basis of its de- 
cision that the usual bargaining order, without more, would effectuate the. 
policies of the Act where the union had pressed for an expanded order : 
and the Trial Examiner had specifically declined to grant it. (138 US. 


| 
25 The Trial Examiner in Tiidee I had considered the union’s request for an expanded | 
remedy provision regarding the refusal to bargain, but noted that such an order had never 
before been issued by the Board and, more importantly, that the propriety of such an 
order was then pending before the Board in the Ex-Cell-O case. He concluded, therefore, 
that “As the remedy requested . . - involves both legal and policy questions which should 
be initially considered by the Board, I am not inclined to grant the remedy requested by} 
the Union” (Tiidee Products, Inc., 174 NLRB No. 103 (1969), TXD, p. 18); see also 138 
US. App. D.C. at 256, 426 F.2d at 1250. The union then filed timely exceptions to the 
Examiner’s failure to grant the requested remedy, but the Board affirmed without specific- 
ally mentioning the compensatory remedy issue. 
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App. D.C. at 255, 256, 426 F.2d at 1249, 1250.) The Court noted the 
presumption that favors the Board’s selection of remedies, but concluded 
that that presumption would be 


given full effect when the Board makes a conscious 
selection of its remedies to effectuate the Act, pro- 
vided reasons for its conclusions are stated or may 
fairly be discerned. That is not the situation before us. 
The Board’s silence on a substantial question raised 
by the Union is not sanctified by the circumstance 
that it was being passive rather than affirmative. 


(138 U.S. App. D.C. at 256, 426 F.2d at 1250.) It was for this reason — 
and on this ground alone — that the Court remanded Tiidee I to the Board 
“for further consideration of the make-whole claim * * * If the Board 
believes that alternative remedies, beyond those already granted [ie., the 
bargaining order] are more appropriate, it should so state. The assess- 
ment of these matters is for the Board” (138 U.S. App. D.C. at 259, 426 
F.2d at 1253). The Court also held that, if the Board on remand con- 
cluded that the “compensatory damages” remedy sought by the union 
went too far, it could consider lesser alternative remedies, such as the 
award of excess organizational costs, litigation expenses, and the like (138 
U.S. App. D.C. at 259, n. 15, 426 F.2d at 1253, n. 15). 


The majority’s decision, however, went beyond the issue actually 
litigated and discussed in some detail the Board’s statutory authority to 
issue such an order in an appropriate case. The majority concluded that 
the compensatory remedy was neither too speculative nor outside the 
scope of the Board’s remedial authority, and that neither Section 8(d) nor 
the Supreme Court’s decision in H. K. Porter precluded the granting of 
such a remedy. In the majority’s view, the issuance of a “‘compensatory 


damages” remedy did not compel agreement or set contractual terms of 


employment: 
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[T]he make-whole remedy — which could be measured 
not by any sentiment as to what the parties should 
have agreed to, but only by a determination, on the 
basis of all the evidence available, of what it is likely 
the parties would have agreed to — provides money 
compensation as a remedy for past wrongs. Combined 
with the traditional remedy, it imposes no present or 
future contract obligations, and operates as to the fu- 
ture not by assuring the employees any right to certain 
terms, but only by requiring for the future what could 
not be provided for the past, ie., collective bargaining 
as required by the law. This approach is not forbid- 
den by Section 8(d) of the Act. [footnote omitted] 


(138 U.S. App. D.C. at 258, 426 F.2d at 1252, emphasis in original). 
Judge MacKinnon, dissenting to the remedy portion of the Court’s deci- 
sion, concluded that the Board did not have the power to order the 
“compensatory damages” remedy (138 U.S. App. D.C. at 259-263, 426 
F.2d at 1253-1257). 


Thus, while the majority in Tiidee I-expressed clearly its view that 
neither the statute nor the case law precluded the Board’s issuance of a 
compensatory damages remedy, that determination was, we submit, dictum, 
wholly unnecessary to the decision in Tiidee J and not fully litigated in that 
case or in the cases decided by this Court subsequent to Tiidee I. * On 
this ground, we respectfully urge the Court not to deem itself bound by | | 
considerations of stare decisis on the issue of the Board’s statutory author- 
ity, but to consider this issue afresh on the basis of the Board’s Ex-Cell-O 
decision. Indeed, the Court itself seems to have recognized that the issue 
of the Board’s remedial authority in this regard is not foreclosed by Tiidee 


2 See note 24, supra. 
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L In the Marie Phillips case,” which involved a similar issue but which 
was decided after Ex-Cell-O had been handed down by the Board and a 
petition for review filed in this Court, the Court declined to decide the 
remedy issue presented by the union’s claim for additional remedies but 
decided, instead, to await the completion of the litigation in Tiidee I 
(which was then pending on the company’s petition for a writ of certio- 
rari — later denied by the Supreme Court) and in Ex-Cell-O. But see 
Southwest Regional Joint Board v. N.L.R.B., supra, n. 24, 76 LRRM 2033, 
2039. 


We recognize, of course, that a number of judges of this Court have 
expressed their agreement with Tiidee I (see n. 24, supra). But whether 
or not that decision is largely dictum, the Board had not, at the time it 
issued, had an opportunity to express its views on the matter of the com- 
pensatory remedy. We respectfully urge the Court, therefore, to reconsider 
the issue in the light of the Board’s views. For the distinction that the 
Union seeks to have the Court make — between setting terms of employ- 
ment for the parties on the one hand, and assessing damages based on what 
the parties would probably have agreed to, on the other — is, as the Board 
concluded, “more illusory than real” (A. 238). It would impose financial 
liability upon an employer based on a presumed contractual agreement for 
which the employer must accept responsibility, in the form of damages, 
just as if he had in fact agreed to it, and would create the anomalous 
situation of prohibiting the Board from prospectively imposing contractual 
terms on parties, 2 while at the same time permitting it to impose those 


27 Local 153, ILGWU v. N.L.R.B. (Marie Phillips, Inc.), U.S. App. D.C. 
F2d (decided November 9, 1970), 75 LRRM 2539. 


28 “Though the Board may properly order execution of a contract to which the par- 
ties have agreed [footnote omitted], it may not order execution of a contract to which 
it thinks they should have agreed” [footnote omitted]. Retail Clerks Int'l Ass'n v. 
N.L.R.B. (Montgomery Ward & Co.), 125 U.S. App. D.C. 389, 394, 373 F.2d 655, 660 
(1967). See also, Cooper Thermometer v. N.L.R.B., 376 F.2d 684, 690-691 (C.A.2, 
1967); N.L.RB.\v. George E. Light Boat Storage, Inc., 373 F.2d 762, 770 (C.A. 5, 
1967). 
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same terms retroactively. Such a result was clearly not contemplated by 
Section 8(d), as the Board in Ex-Cell-O recognized (A. 239): 


Our [dissenting] colleagues contend that a compensatory 
remedy is not the “writing of a contract” because it does 
not “specify new or continuing terms of employment and 
does not prohibit changes in existing terms and condi- 
tions.” But there is no basis for such a remedy un- 
less the Board finds, as a matter of fact, that a con- 
tract would have resulted from bargaining. The fact 
that the contract, so to speak, is “written in the air” 
does not diminish its financial impact upon the recal- 
citrant employer who, willy-nilly, is forced to accede 
to terms never mutually established by the parties. 
Despite the admonition of the Supreme Court that 
Section 8(d) was intended to mean what it says, ie., 
that the obligation to bargain “does not compel 
either party to agree to a proposal or require the 
making of a concession,” one of the parties under 
this remedy is forced by the Government to submit 

to the other side’s demands. 


Supportive of this conclusion are the problems that would necessarily | 
be created if the Union’s contentions were to prevail. For the remedy ! 
suggested by the Union necessarily rests on two premises: first, that a 
contract would in fact have been negotiated between the Company and 
the Union, and second, that the benefits that would have accrued to em- 
ployees under this hypothetical contract can be given an ascertainable | 
monetary value. These two assumptions are, at best, highly speculative, 
and render the requested remedy both impractical and arbitrary. Thus, 
as we have discussed above, the statutory duty to bargain in good faith 


does not compel the parties to reach agreement. Whatever the statistical 
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probability of this occurring,2? it is plainly speculative whether this parti- 
cular employer and this particular union at this particular location would 
have in fact reached agreement. As a number of commentators have pointed 
out, the chances of obtaining a contract depend, in large part, on the will- 
ingness of employees at the particular place of business to engage in econo- 
mic action (e.g., a strike) to obtain additional benefits and, given such 
willingness, on; their having the economic power to carry it off. See, e.g., 
Bok, The Regulation of Campaign Tactics in Representation Elections Under 
the National Labor Relutions Act, 78 Harv. L. Rev. 38, 135 (1964) (“The 
employees need not strike against their will. And they generally possess 
some influence over the terms of the bargain, if only because the contract 
will depend, in the last analysis, on their willingness to fight to obtain it’); 
A. Cox and D. Bok, Cases on Labor Law 905 (6th Ed. 1965) (“To put it 
in a phrase, the strike or the fear of a strike is the motive power that 


makes collective bargaining operate”). 


29 Professor Ross found, in his 5-year study of Section 8(a)(5) cases, that where 
parties bargained voluntarily, contracts were eventually executed in some 86% of the 
cases. P. Ross, The Labor Law in Action, An Analysis of the Administrative Process 
Under the Taft-Hartley Act, pp. 12, 16 (NLRB 1966). 


30 Accord: Baier, Rights Under a Collective Bargaining Agreement: The Question 
of Monetary Compensation for a Refusal to Bargain, 47 J. Urban L. 253, 309 (1969); 
Parker, Employee Reimbursement for an Employer's Refusal-to-Bargain: The Ex-Cell-O 
Doctrine, 46 Tex. L. Rev. 758, 764 (1968). In one such study, the author con- 
cluded that the Teamsters Union was far more successful than other unions in 
obtaining contracts, even in the face of unfair labor practices, because of its eco- 
nomic power and its willingness to strike in order to obtain benefits. Wolkinson, The 
Remedial Efficacy of NLRB Remedies in Joy Silk Cases, 55 Cornell L. Rev. 1, 14-15 
(1969). 
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Furthermore, the chances of obtaining a contract in any given situ- 
ation are largely dependent upon the attitudes of management as well. 
Specifically, an employer who engages in Section 8(a)(5) conduct is more | 
likely to be a “hard bargainer” than one who voluntarily agrees to bar- 
gain with a union.*! This factor further decreases the chances that a | 
contract would have been negotiated between the parties. See Note, An | 
Assessment of the Proposed Make-Whole Remedy 67 Mich. L. Rev. | 
374, 378-379 (1968) Parker, £mployee Reimbursement for an Employer's ! 


Refusal to Bargain, supra, 46 Tex. L. Rev. at 764. | 


Aside from the relative bargaining strengths and attitudes of the par 
ties, numerous other factors may have an effect on the ultimate chances | 
jof successfully concluding an agreement. Thus, a marginal employer might 
Ibe forced either to move his plant or to go out of business because of ! 
excessive union demands, or, even, if he does not close or move his busi- 
| ness, competitive factors might compel him to resort to subcontracting, 
the adoption of automated procedures, or some other measure designed | 
\to reduce his labor costs. See Comment, The Labor-Management Rela- 
itionship: Present Damages for Loss of Future Contracts, 71 Yale L. J. 


563, 573 (1962). 


31 See P. Ross, The Labor Law in Action, supra, pp. 7-8, where it is suggested | 
that employers who engage in such 8(a)(5) conduct typically show a great deal of | 
“intransigence” in all dealings with unions. 


32 Among the reasons cited by Professor Ross for the failure of parties to complete 
a contract in the cases studied, included abandonment or disclaimer of interest by the 
union, the moving, closing or selling of the plant, and the continuance of ee 
P. Ross, The Labor Law in Action, supra, p. 18. i 
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Damages should be awarded only for ‘“‘actual losses.” Phelps Dodge 
Corp. v. N.L.R.B., 313 U.S. 177, 198 (1941). An employer is not com- 
pelied to reach an agreement under the Act, and, as shown, determining whe- 
ther a particular employer would have concluded an agreement with a particu- 
lar union is, at best, a highly speculative proposition. Under these circum- 
stances, the Board concluded (A. 239-240) that it would best effectuate 
the policies of the Act by limiting its remedy to the traditional bargain- 
ing order.?3 


Even if ithe Board were able to conclude that a favorable contract 
would have been executed absent the unlawful refusal to bargain, it would 
_still be faced with the almost impossible task of measuring the benefits 
the employees presumably would have received. And although it is true, 
as the Union notes (Br. p. 51), that uncertainties as to the amount of 
damages are resolved against the wrongdoer, the claimant must still: pro- 
vide a reasonable method to compute the damages or else be denied re- 
covery on grounds that the award would be conjectural (and thus punitive) 
even if the wrongdoer’s misconduct has prevented an accurate calculation. 
Bigelow v. RKO Radio Pictures, Inc., 327 U.S. 251, 263-265 (1946); Key 
West Hand Print Fabrics, Inc. v. Serbin, Inc., 269 F. Supp. 605, 614 (S. 
D. Fla. 1966), aff'd per curiam, 381 F.2d 735 (C.A. 5, 1967). 


33 The “compensatory damages” remedy in these circumstances is also vulnerable to 
a charge of being “punitive” (A. 237). It is well-settled that the Board’s power “to 
command relief is remedial, not punitive.” Consolidated Edison Co. v. N.L.R.B., 305 
U.S. 197, 236 (1938). Accord: Local 60, United Brotherhood of Carpenters v.N.L.R.B., 
365 U.S. 651, 655 (1961); Republic Steel Corp. v. N.L.R.B., supra, 311 U.S. at 10. Since 
an employer is not required to reach agreement, the employees might not have re- 
ceived benefits even if the employer had bargained in good faith. Requiring the em- 
ployer to pay damages in these circumstances would put it in a worse position than 
it would have been absent a refusal to bargain and would, therefore, be a prohibited 
“punitive” order. See also Story Parchment Co. v. Paterson Parchment Co., 282 U.S. 
555, 562 (1931), where the Supreme Court reaffirmed the principle barring recovery 
of damages where the fact of injury, as opposed to the amount of injury, is specula- 
tive. 
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The statistics offered by the Union (Br. 48-49) showing wage rates 
at allegedly comparable stores in the same geographical area, are of lim- 
ited value in determining what benefits, if any, these particular employees 
would have received from this particular employer. For, as many bargain- 
ing theorists have suggested, “even within the same geographical area, 
‘markedly different types of union-management accommodation, coexist 
and the primary explanation for such divergencies lies in the attitudes 
and decisions of the particular parties.” Baier, Rights Under a Collective 
Bargaining Agreement, supra, 47 J. Urban L. at 308, and articles cited. 
See also The Labor-Management Relationship: Present Damages for Loss 
of Future Contracts, supra, 71 Yale L. J. at 573. Nor do these statistics 
take into account the costs that might have been incurred in obtaining 
those benefits, specifically the lost wages that necessarily flow from an 
economic strike. Moreover, such a method does not and cannot take 
into account such factors as the economic situation at a particular store 
and the specific proposals and counterproposals that may arise during the 
course of bargaining. See Note, Am Assessment of the Proposed Make- 
Whole Remedy, supra, 67 Mich. L. Rev. at 382-383. 


The Union’s contention (Un. Br. p. 20) that the determination of 


| 
damages in this case would be “no more difficult or burdensome to ad- | 


minister than the Board’s backpay awards for unlawful discrimination,” 

is patently untenable. In normal backpay situations, only a few relatively | 
uncomplicated factors need be considered, and the factors are ordinarily easily 
susceptible of monetary measurement. Thus, in a typical discharge case, | 


34 Thus, a union may choose to forego a wage increase in order to obtain a check- 
off or union security clause. Similarly, an employer may receive, in exchange for a 
wage settlement, a strong management-rights clause or a right to install an incentive | 

| system. Note, An Assessment of the Proposed Make-Whole Remedy, supra, 67 Mich. | 
| L, Rev. at 383, n. 29. 
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the starting point in the effort to make an employee whole is the ascer- 
tainment of what he was earning when he was discharged — a figure that 
is easily arrived at and usually subject to little or no dispute. Dates of 
discharge and reemployment may also be fixed with certainty and, on 
such a basis, simple multiplication will establish with reasonable certainty 
what an employee would have earned if he had not been discharged. Ac- 
tual loss suffered can be established by deducting interim earnings. To 
be sure, certain intangibles, such as wilful loss of interim earnings or the 
likelihood that employees would have been laid off for cause during the 
period in question, must also be considered. But the impact of these in- 
tangibles are necessarily minimized because of the existence of factors 
that lend themselves to ready measurement in dollars-and-cents terms. 


By contrast, in the typical refusal-to-bargain case, only one factor is 
easily measurable — what the employees were earning when a violation 
occurred. The remainder — whether a contract would have been executed 
and, if so, the substantive terms — rests upon the sheerest speculation 
and assumption. 


The Union (Br. 24-27) also substantially overstates the readiness of 
the Board and the courts to fashion remedies notwithstanding the amount 
of speculation such remedies would entail. Thus, where the parties have 
reached full agreement but refuse to execute the contract, the Board will 


ordinarily require that the contract be reduced to writing and executed 


and, in some; cases, that the employees be reimbursed based on the agreed- 
upon contract terms. See N.L.R.B. v. Strong, 393 U.S. 357 (1969), and 


cases there cited. But such a remedy will not lie, no matter how egregious 


the unfair labor practice conduct, where the parties have not themselves 
reached agreement. [Illustrative is this Court’s decision in Retail Clerks 

International Association v. N.L.R.B. (Montgomery Ward & Co.), 125 U.S. 
App. D.C. 389, 373 F.2d 655 (1967). There, following the conclusion 
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of national negotiations between the company and the International Union 
and during negotiations between the company and various locals of the 
International at locations throughout the country, the company, without 
any justification, unlawfully withdrew recognition from various locals at 
a number of locations. To remedy this refusal to bargain violation, the 
Board ordered the company, inter alia, to execute agreements at each of 
the locations involved. With respect to five locations, the Court enforced 


the Board’s order in this regard, because the company and the local unions | 


had reached final agreement and nothing remained, at the time recogni- 
tion was withdrawn, but the formalities of signing the agreements (125 
U.S. App. D.C. at 392-393, 373 F.2d at 658-659). With respect to 25 
other locations, however, the Court denied enforcement of the contract- 
execution order. The Court noted that bargaining had not been con- 
cluded at these 25 locations when the company unlawfully withdrew rec- 
ognition from the locals. The Board had urged that but for this unlaw- 
ful conduct the company would have agreed to, and the employees would | 
have ratified, the terms of the “national agreement.” However, the “na- 
tional agreement” contained no provisions for wages or hours, and it had 
been contemplated by the parties that these terms would be negotiated 

on a location-by-location basis. In these circumstances, the Court held, 
the Board’s order ran afoul of Section 8(d), since its necessary effect 
would be for the Board to set terms and conditions of employment to 
which the parties had not mutually agreed. “Though the Board may 
properly order execution of a contract to which the parties have agreed, 

it may not order execution of a contract to which it thinks they should 
have agreed [footnotes omitted].” (125 U.S. App. D.C. at 394, 373 
F.2d at 660). The Court also rejected the suggestion that the ascertain- 
ment of the wages and hours issue should be left to supplemental Board 
proceedings, on the ground that this, too, would have contravened Sec- 
tion 8(d) in just the same way (/d. at n. 13). For other cases where the | 
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Board declined to order the execution of a contract to remedy an unlaw- 
ful refusal to bargain violation, see, e.g., Stylecraft Furniture Co., 111 
NLRB 930, 931 (1955) (no agreement reached as to duration of contract); 
Ridge Citrus Concentrate, Inc., 133 NLRB 1178 (1961) (same); Silby- 
Dolcourt Chemical Industries, Inc., 145 NLRB 1348, 1349 (1964) (no 
agreement on liquidated damages provision in no-strike clause or on in- 
clusion of arbitration provision in grievance clause); Greer Stop Nut, 162 
NLRB 626, 630 (1967) (no agreement on checkoff provision and dura- 


tion of contract). 


Moreover, while the Board has compensated employees for losses 
resulting from an employer’s unilateral change in working conditions (Un. 
br. 25), it will not grant a remedy if “‘there has been no proven adverse 
impact on the existing work conditions” resulting from the unilateral 
change. District 50, U.M.W. v. N.L.R.B. (Allied Chemical Corp.), 358 
F.2d 234, 237 (C.A. 4, 1966). And see Wonder State Mfg. Co., 147 
NLRB 179, 180-181 (1964), modified on other grounds, 344 F.2d 210 
(C.A. 8, 1965), where the Board refused to grant a remedy for the em- 
ployer’s unilateral discontinuance of a bonus where it appeared that the 
employer’s economic situation was such that he would have omitted the 
bonus in any event. Furthermore, even where the Board grants a rem- 
edy for unilateral changes by the employer, it bases its calculations on 
pre-change working conditions, rejecting as too speculative the determina- 
tion of working conditions that “might have governed their employment 
had Respondent fulfilled its obligation to bargain with the [union] rep- 
resentative.” | Chemrock Corp., 151 NLRB 1074, 1082 (1965).35 


35 at one point in its brief (p. 47), the Union seems to be urging that a “com- 
pensatory damages” remedy is appropriate in order to prevent a wrongdoing employer 
from being unjustly enriched. Reimbursement remedies, however, are not designed to 
prevent unjust enrichment but only to compensate employees for losses to which 

(cont’d) 
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From the foregoing discussion, it is apparent that settled law is con- 
trary to the Union’s contention and that application of the proposed rem- 
edy would require the Board to speculate as to the proposals and counter- 
proposals that would have been made by the parties, the progress of ne- 
gotiations, the relative economic strengths of the parties, the concessions 
that would have been made by each side and, finally, whether an agree- 
ment would have been reached and, if so, when it would have been 
reached and what its terms would have been. And even if the Board 
were able to determine that a particular employer, bargaining in good 
faith, would indeed have signed an agreement giving his employees a “fair | 
increase” (however that term might be defined), would the policies of the 
Act be effectuated by singling out this employer (and not the “hard bar- 
gainer” or the employer able to take a long strike or able to continue 


to operate his business during a strike) for the imposition of a reparations 


order? It seems plain, we submit, that such a remedy could be admin- 
istered neither fairly nor effectively and was properly rejected by the 
Board (A. 239-240). 


35 (cont'd) they were improperly subjected. The Union cites no case support for 
this “unjust enrichment” theory, and we are aware of none. At pages 25-26 of its 
brief, the Union asserts: “The Board recognizes that Section 8(a)(5) cases frequently 
require a compensatory remedy to prevent the wrongdoing employer from profiting 
from his violation.” In support of this assertion, the Union cites (Br. 26, n. 47) 
three cases, none of which, we submit, stands for this proposition. All three cases 
involved unlawful unilateral action by an employer that served to reduce monetary 
benefits that the employees had previously enjoyed, and in all three cases a reimburse- | 
ment remedy was directed to make the employees whole by restoring the status quo 
ante. Leeds & Northrup Co. v. N.L.R.B., 391 F.2d 874 (C.A. 3, 1968) (unilateral 
reduction in employees’ percentage of profit-sharing plan; employer ordered to make 
payments on basis of plan that existed before the reduction); Hooker Chemical Corp., 
186 NLRB No. 49 (1970) (unilateral discontinuance of $25 Christmas bonus; em- 
ployer ordered to pay it); 4. H. Belo Corp., 170 NLRB No. 175 (1968) (unilateral 
decision not to grant regular periodic wage increases; employer ordered to pay in- 
creases based on formula established in prior years). 
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What the Union seeks here is to overturn the Board’s decision regard- 
ing the selection of remedies and to compel the Board to impose a remedy 
in the face of its determination that such a remedy would not effectuate 
the policies of the Act. We are aware of no case where a court has done 
what the Union seeks to have this Court do. Even in Tiidee I, where, we 
submit, the Court went well beyond the issue in the case and discussed the 
question of the Board’s statutory authority to issue a “compensatory dam- 
ages” remedy, the Court did not require the Board to impose such a 
remedy but merely remanded the case to the Board to consider whether 
that remedy or some other one — greater or lesser in scope and impact — 
would be appropriate (138 U.S. App. D.C. at 249, 426 F.2d at 1253). 
The Board in this case, as in Ex-Cell-O, has done just that. As this Court 
held in Tiidee I: “There is a presumption that that favors the Board, 
with its expertise, in its selection of remedies. [footnote omitted] That 
presumption ‘is given full effect when the Board makes a conscious selec- 
tion of remedies to effectuate the Act, provided reasons for its conclusion 
are stated or may fairly be discerned.” (138 U.S. App. D.C. at 256, 426 
F.2d at 1250). Here, unlike the earlier cases (notes 23 and 24, supra), 
the Board made a “conscious selection of its remedies” and “reasons for 
its conclusions are stated”; in these circumstances, the presumption in 
the Board’s favor is entitled to be “given full effect.” Accord, Local 57, 
LL.G.W.U. v. N.L.R.B. (Garwin Corp.), 126 U.S. App. D.C. 81, 86 n. 7, 
374 F.2d 295, 300 n.7, (1967), cert denied, 387 U.S. 942; United Steel- 
workers v. N.L.R.B. (Northwest Engineering Co.), 126 U.S. App. D.C. 
215, 218, 376 F.2d 770, 773 (1967), cert. denied, 389 U.S. 932. 


As both the majority (A. 234, 240) and the dissenting (A. 253-256) 
Board members in Ex-Cell-O acknowledged, a bargaining order is often 


“inadequate” to remedy an unlawful refusal to bargain and may fail to 
“eradicate the effects of an unlawful delay . . . in the fulfillment of a 
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statutory bargaining obligation.” But, the majority concluded, “as the 


law now stands, the proposed remedy is for Congress, not the Board” 
(A. 240). In this, we submit, the Board properly followed the lead of 
the Supreme Court, which recognized in H. K. Porter that while “the 
present remedial powers of the Board are insufficiently broad to cope 
with important labor problems . . . it is the job of Congress, not the 
Board,” to correct these deficiencies (397 U.S. at 109). 
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CONCLUSION 


For the foregoing reasons, we respectfully request that the Union’s 
petition for review in No. 24,704 be denied and that the Board’s appli- 
cation for enforcement in No. 71-1082 be granted in full. 
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36 The Board’s order requires, inter alia, that the Company cease and desist from 
“[d]iscouraging membership in [the Union] or any other labor organization” and fur- 
ther provides that the Company cease and desist from “[i]n any other manner inter- 
fering with, restraining, or coercing its employees in the exercise of their rights under 
Section 7” (A. 191-194, 206-207). As the Fourth Circuit has noted, the Board clearly 
has the authority to issue such an order where, as here, the Company has discharged 
an employee for engaging in union activities, a violation which “goes to the very 
heart of the Act,” and has also violated Section 8(a)(1) of the Act. N.L.R.B. v. 
Entwistle Mfg. Co., 120 F.2d 532, 536-537 (C.A. 4, 1941). Such violations bring 
the case within the rule of N.L.R.B. v. Express Publishing Co., 312 U.S. 426, 437 
(1941), requiring that the violations restrained “bear some resemblance” to those com- 
mitted in the past, or that danger of their commission is to be anticipated from the 
Company’s past conduct. Accordingly, courts have approved such orders in numerous 
cases involving facts similar to those involved in this case. See, eg., N.L.R.B. v. Bush 
Hog, Inc., 405 F.2d 755, 759 (C.A. 5, 1968); N.L.R.B. v. Mayrath Co., 319 F.2d 
424, 428 (C.A. 7, 1963); Allegheny Pepsi-Cola Bottling Co. v. NL.R.B., 312 F.2d 
529, 532 (CA. 3, 1962); Central Mercedita, Inc. v. NL.R.B., 288 F.2d 809, 812 
(C.A. 1, 1961). 
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2 | 
; S Respondent, 
| and, 


 ZINKE'S FOODS, INC., 


“Intervenor. 


SE ee 


NATIONAL LABOR RELATIONS BOARD, 


Petitioner, 


Ve — 
ZINKE'S FOODS, INC., No. 71-1082 
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ARGUMENT 


A. The Comoany's Position on the §8(a) (1) 
and (3) Violations in Case No. 71-1082. 


As noted in the Board's typewritten brief on page 9, 


the Company, can not contest Bas Board's findings in| this 
regard with the exception of the pre-election campaign letters. 
‘As to those, the Company does not now defend the Board's 


findings before this Court. : | 

In this regard, however, it is noted that the Company’ s 
decision not to litigate the §8(a) (1) and (3) allegations 
was premised on its desire to isolate and contest only the 
question of whether the Board's bargaining ‘order was 
technically infirmed by the manner and form in wich the 
Union's objections to the election were filed. The obvious 
purpose was, to avoid protracted and complex Litigation as 
to the collateral alleged unfair OSCE practices and to 
arrive at a quick determination of whether: the poaril's 
recognition and bargain requirement with its concomitant 
vitiation of the election results adverse to the Union was 
technically valid. The Company was not adverse to bargaining 
with the Union if its agency was proper, which is substantiated 
by the labor contract which existed with the Meat cutters 


Union. 
| 


’ Notwithstanding their uncontested state, comment must 
be made regarding their contended "£1agrancy" in view of 
the novel damage issue which has been injected into this 
case by the Union in No. 24704. Thus, even a surface 
analysis of the "constructive" and not "actual" discharge, 


which occurred several weeks after the election, reveals 
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its Souciech nature. The "constructive" discharge was 
based on work connected criticism directed at Kallas by 

the store manager. None of this criticism was shown to 

be unreasonable nor unjustified. Moreover, Kallas was shown 
to be a person sensitive to criticism as is demonstrated 

by the fact that many months before the Union's organiza- 
tional drive, Kallas quit for being criticized as the 

"worse produce man" the store had ever had (J.A. 169-170). 
These factors show that the treatment of Kallas did not 
possess the "flagrancy" which the parties have and are 
expected to assert before this Court. Similary, the 

§8(a) (1) unfair labor practices in their uncontested state 
are all in the nature of statements of opinion surrounding 
a union organizational campaign and are not bald surface 
threats or promises of what would occur if the-Union was 
selected by the employees in the Board conducted election. 
As such, they too are "marginal" and not "flagrant" when 

_ measured by §8({c) 1/ standards and the law made and provided 
in regard to pre-election employer statements. 


B. The Board's Bargaining Order is Not in Accordance 
With Law and Constitutes an Abuse oO Discretion 
_Bs the Board -:noted in its brief, a bargaining order can 


not issue in a case where the Union loses an election “unless 


the election be set aside upon meritorious opjections 


1/ 29 U.S.C.A. §158(c)- 


filed in the representation case." Irving Air Chute Company, 
149 NLRB 627, 629-630 (1964), enf'd., 350 F.2d 176 (CA-2, 
1965). : 

The Company's basic concern was whether the Union's 


objections to the election were in accordance with the 
| 
Board's requirements concerning timeliness and form. If 
. " | 


they were not, then the objections can not serve as a basis 
F |= 
for setting aside the election. For this’ reason, the 


claimed defeciencies of the Union's election objections 


presented a substantial question. 


1. The Company is Not Precluded From Attacking 
In the Unfair Labor Practice Case the Time- 


. liness or Form of the Union's Election 
Objections 


At the hearing, the Company moved that the trial 
Examiner dismiss the objections to the eléction filed by 
the Union because they were not timely filed and were not 
in the form or substance required by §102.69 2/ of the 
Board's Rules and Regulations (J.A. 174). In addition, the 
Company alleged in its answer to the Complaint of the General 
Counsel that "the Union did not file sufficient and timely: 


objections to conduct affecting the results of the election, 
| 


and, thus, the question of employee representation by the 
Union has been determined by the results of said election 


held on March 16, which results can not be set aside, nor 


a bargaining order be directed." (J.A. 40-41). | 


10657. 
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| 
29 C.F.R. 232; amended July 1, 1970, 35 Fed. Register 
| 
| 
| 
| 
| 


The Board has taken the position that it could not 


consider the issues raised by the Company regarding the 


Union's election objections because the Company did not 
appeal from the Regional Director's report on the objections. 
The Board argues that the Company can’ not now attack the 
timeliness or form of the Union's election objections. 

rt is submitted that this conclusion and assertion by 
the Board is erroneous. 

‘ithe chronology of the events between the election and. 
the hearing is significant. This is as follows: 


Is The Company filed a "Motion to Overrule 

. Petitioner's Objections to Conduct Affecting 
the Results of Election" in Case No. 30-RC-400 
on the ground that the objections filed were 
neither timely nor proper, and, therefore, 
could not be considered. This Motion was 
dated April 8, 1966 (J.A. 14-16). 


On April 1 and 13, 1966, the Union filed 
charges of unfair labor practices which 
included inter alia the allegation that 

the Company had refused to bargain in 
violation of §8(a) (5). These charges were 
docketed as Case No. 30-CA-372 (J.A. 25-30). 


The original Complaint and Notice of Hearing 
in Case No. 30-CA-372 was issued by the 
Regional Director on May 16, 1966 (J.A. 31-35). 


On May 18, 1966, the Regional Director issued 
his report and recommendation concerning the 
Union's election objections in Case No. 
30-RC-400. The Regional Director recommended 
that the representation and unfair labor 
practice cases be consolidated "for the 
purposes of hearing, ruling and decision 

by a Trial Examiner" (J.A. 17-21). 
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| 
The Board adopted the Regional Director's 
report and recommendation in the representa- 
tion case by its "Order directing hearin 
which issued June 2, 1966 (J.A. 22-24). | 

| 
The hearing on the Complaint in the representa- 
tion case was conducted before the Trial | 
Examiner on July 6, 1966 (J. A. 158). | 


The Company submits two SESS in support of its 
position. : 
| 


i First, the Company's motion to the Regional Eee soe in 


oe representation case did not affect the substantive issues 
of the objections, but raised a procedural: question in an 
attempt to prevent the Regional Director from processing 

the objections. The nature of the motion was interlocutory. 
The decision by the Regional Director .would not, therefore, 
affect any subsequent decision on the merits of the objections 
to the election. The Regional Director in fact aia not 


consider the merits of the objections. He recommended that ™ 


the issues created thereby "can most expeditiously be 
resolved by recourse to a hearing" and that the representa- 
tion case should be consolidated with the unfair labor 
practice case in the interest of “avoiding undue costs and 
delay". (J.A. 20-21). Under this circumstance, common 
sense and sensible principles of practice and BLOCeAUCS 
would direct that the Company Gadinorinavadto seek | review 
of the denial of the interlocutory motion. The denial 


did not, in any manner, operate to the disadvantage of 


the Company. The complaint in the unfair labor practice : 
: i 


case had already issued and the refusal to bargain allega- 
tion raised the corollary issue as to whether the infirmity 
of the Union's election objections precluded the Board 

from setting aside the election results and establish by 
order the obligation to recognize and bargain with the 
Union as a remedy for the alleged: §8 (a) (5) unfair labor 
practice. The complaint provided an avenue for appeal of 
the Regional Director's denial of the motion. Any attempt 
or requirement to seek review of this procedural decision 
prior to the unfair labor practice hearing would have 
operated to delay the administrative proceeding. Moreover, 
had the Company excepted to the Regional Director's ruling 
it can reasonably be concluded, under the aimeomateneen 
that the same would have been perfunctorily referred to the 
Trial Examiner for consideration at the hearing already 
scheduled in the representation and unfair labor practice 
cases. Since the law does not require the doing of that which 
is futile, the failure of the Company to except to the 


Regional Director's report on the Union's election objections 


should not operate to foreclose further consideration of the 


Company's attack to the election objections as to timeli- 
ness and form. This issue was fundamental to the Company's 
defense to the §8(a) (5) allegation and should not be 
precluded by the treatment igen to it by the Regional 


Director's truncated handling of the representative case. 


id 


Secondly, it is submitted that the Rules and Regula- 
tions covering determinations of issues ponnectaa with 
objections and review of the same do not establish a 
requirement that an appeal must be made from SOLE nary 
interlocutory decisions nor do they put a party on sufficient 


; | 
notice that decisions on procedural questions must jbe . 


| 
appealed in the representation proceeding when an unfair 
| 


labor practice case covering identical facts has already 
been instituted. Thus §102.69(c) provides that when 
objections are filed to an election, the type of which 
is involvedtinetnits matter, "the regional director shall 
prepare and cause to be served on the parties a report on 
challenged ballots or objections, or both, including his 
recommendations, which eDora together with the tally of 
‘ballots, he shall forward to the Board in Washington, D. Co ° 
The section further provides the right to except to the 
Board to the Regional Director's report. ouever, [the 
language of this section allows the reasonable conelusion 
that this appeal or exception procedure applies only to 
substantive issues. This point is illustrated by assuming 
in the instant case that the Union had not filed unfaix 
labor practice charges. Thus thereswoutd not have been an 
unfair labor practice hearing. Under those circumstances, 
had the Regional Director recommended a representation 


hearing to determine the merits of the objections because 


| 
of factual issues after having denied the Company's ‘Motion 
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to Deerieoe the Rules and Regulations are then. silent or 

at least do not provide a clear answer as to where and 

when, if atlatee a regional director's interlocutory decisions 
on procedural motions should be appealed. As a result, 

the most practical, efficient, logical and realistic approach 
would be to make the procedural matters part of the hearing. 
This would yield only one post-hearing appeal. This was 

the exact procedure followed by the Company in the instant 
case. 

The Company's choice of action, under circumstances, 
where the Rules and Regulations do not clearly require 
separate appeals from interlocutory decisions in representation 
proceedings in order to preserve that question for an unfair 
labor practice case, should not operate as a waiver of the 
issues and thereby preclude the Company from attacking the 
timeliness and the form of the Union's election objections 


as this alleged infirmity applies to the refusal to bargain 


allegations. Amalgamated Clothing Workers of America v. 


NLRB (Sagamore Shirt Company), U.S. App. D.C. ’ 
365 F.2d 898 (CA-DC, 1966). “ 


2. The Union's Election Objections Were 
Untimely and Not in the Form and Sub- 
stance Required by §102.69 of the 


Board's Rules and Regulations 


Section 102.69(a) provides in pertinent part as follows: 


"kkk Within 5 days after the tally of ballots has 
been furnished, any party may file with the ~ 
regional director an original and three copies 


-9- : 


of objections to the conduct of the election or 
conduct affecting the results of the election, ' 
which shall contain a short statement of the 
reasons therefor. Such filing must be timely | 
whether or not the challenged ballots are 
sufficient in number to affect the results : 
of the election." oe 


After the March 16, election, the Union sent the following 
| 


a | 
telegram to the Regional Office which was dated March 21, 1966: 
"GENTLEMEN: PLEASE BE ADVISED THAT THE UNION 
jOBJECTS TO THE ELECTION CONDUCTED IN THE ABOVE 
;MANNER ON WEDNESDAY, MARCH 15. DURING THE COURSE 
|OF THE ELECTION CAMPAIGN, THE COMPANY ENGAGED IN 
iA COURSE OF CONDUCT WHICH BOTH COERCED THE 
|EMPLOYEES IN THE EXERCISE OF THEIR FREE CHOICE) 
{IN VIOLATION OF SECTION 8Al AND ADDITIONALLY 
| THIS CONDUCT UPSET THE ‘LABORATORY CONDITIONS' 
| EARNS THE ELECTION. A DETAILED STATEMENT 
‘OF POSITION WILL FOLLOW.“ (J.A. 11). 
. i 
The Union filed its detailed objections by letter dated March 24, 
: : i 
1966, which was beyond the five day deadline date for timeli- 
| 


ness. ; 5 : 


The Board in its brief to this Court relies on Atlantic 
: —— 


Mills Servicing Corporation of Cleveland, 120 NLRB 1284 (1958). 


As the Board points out, the Board therein interpreted the 


> 


controlling section of the Rules and Regulations to require 
that objections “prima facie describe conduct which might — 


warrant a new election." Atlantic Mills, supra, at p- 1288. 


In Atlantic Mills the objection under consideration alleged 

that the employer interfered with the election by engaging 
| 

in’ "widespread interference prior to the election, including 


interrogation, implied threats, and sundry other activities 
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designed to influence the outcome o£ the election, all of 
which will be more clearly revealed upon full investigation." 
Atlantic Mills, supra, at p. 1286. The employer there 
contended that the objection did not satisfy the requirement 
of specificity and relied upon the authority of Don Allen 
Mid-Town Chevrolett, Inc., 113 NLRB 879 (1955). The Board 
found that the objection “to the employer's acts of inter- 
rogation identified conduct, which prima facie would warrant 
setting the election aside, and therefore satisfy the degree 


a 


H - 
of specificity demanded by §102.61, Series 6, as amended, 
: 


of a Rules and Regulations." Atlantic Mills, supra, at 


p- 1287. 

“The Company contends that the Union's telegram does 
not satisfy the Atlantic Mills test because it does not 
identify conduct which would warrant setting aside_the 
election. The Union's telegram was couched in conclusionary 
terms. In this regard, the case is not unlike the situation 


in General Electric Company, 103 NLRB 108 (1953) where the 


union sent the following telegram to the Board as a basis 
for their objections: 


"This is to advise our intention of filing with 
your office a protest of the Board ordered 
election in the matter of General Electric Co., 
Fractional Horsepower Division, Tiffin, Ohio 
and International Union of Electrical, Radio 
and Machine Workers, CIO, such protest will 
immediately follow." (General Electric Company, 
supra, at p. 108). 


The Board ruled that the telegram did not comply wit 


requirements of the Rules and Regulations and conclu 


that the telegram “was nothing more than a notice to the 
regional director of future action which a petitioner 
proposed to take and which in no WO affected the necessity 
of proper objections being filed within the 5 day period 


prescribed in Section 102.61, if-they were to be timely." 


General Electric See supra, at p. 109. 


| 
; 


i" te the standard of "prima facie" is to mean SPREE ESS 
at wale under the Atlantic Mills test, it requires that 
election objections must identify the type of conduct upon 
which the objecting party is relying to set aside the 
election results in order to satisfy the 5 day Board ‘created 
time limitation. The position advanced by the Board writes 
out of the Rules the limitation requirement “and completely 
ignores the commonly accepted meaning of “prima facie" ° 

The Union's objection elections in the form of | the 
telegram were defective and its detailed letter of objections 
which was subsequently filed could not cure the infirmity. 
Under those circumstances, the election results can not be 
set aside and, measured by the authority if Irving Air 
Chute, supra, the Board abused its discretion and acted 
-outside the reaches of the law in setting aside’ the 

. election results and concomitantly ordering the Company to 


recognize and bargain with the Union. 


C.. The Union's Request for Compensatory Damage 
Remedy 


If this Court sustains the Company's argument that 
the Union's election objections were defective, then it 
follows that the Union's request for the compensatory damage 
remedy must be dismissed. 

Absent such a decision, the Company submits that the 
Union's Petition must yet be dismissed. The Company limits 


its argument in this regard to the contention that its 


desire to obtain a authoritative disposition of the claim 


that the Union's election objections were defective was 

not “patently frivolous". The Company is seeking an 
authoritative determination of the validity of the setting 
aside of the election and the Board's order requiring 
recognition and bargaining with the Union. Cf., International 
Union of Electrical, Radio and Machine Workers; AFL-CIO = 
vy. NERB (Tid@dee Products), ___U.S. App. D-C. __, 426 F.2d 
1243, (CA-DC, 1970), cert. den. 400 U.S. 950 (1970); 

United Steelworkers of America, AFL-CIO v. NLRB, (Quality 
Rubber Mfg. Co-), ___U-S. App. D.C. ___ 430 F.2d 519 (CA-DC, 
1970). The validity of setting aside the election results 

was debatable and, therefore, the issues respecting the 

Union's election objections were not frivolous. Southwest 


Regional Joint Board v. NLRB (Levi Straus & Co.), U.S. 


App. D.C. ' F.2d (CA-DC, 1970) 76 LRRM 2033. 


-This case, therefore, is identical to the Ex-Cell1-0 cases 
(Nos. 24577 and 24615 - International Union UAW v. NLRB; 
Ex-Cell-O Corp. v. NLRB) in that the refusal to bargain in 
violation of §8(a) (5) is a technical violation in order 
to obtain an appellate determination of issues Geterained 
in the accompanying representation case which affect the 
validity of the Pe emane to recognize and bargain with 
the union. Thus, a different result can not be had on the 
Union's compensatory damage remedy request as is rendered 


in aoe Ex-Cell-O cases. In both, this Court's most recent 


Seeeeenanes on the issue require a dismissal of the 


| 
claim. ; : | 


CONCLUSION 
For the reasons Stated hereinbefore, it is respectfully 


‘ requested that the Board's Application for Enforcement in 
Case No. 71-1082 and the Union's Petjtion for Review in 
Case No. 24704 be dismissed. ‘ fit 

Resp cteully, L malted, 


Vy Liga 


se Mueller | 
Attorney eon Zinke's | 


P. O. Address: 5 \ 


324 East Wisconsin Avenue 
Milwaukee, Wisconsin 53202 


March, 1971 


